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THE pREVAILINg VOICE IN CHOICE IN 
sCHOOLINg: THE bALANCINg RIgHTs Of 

pARENTs, CHILDREN AND THE COuRTs

In this paper, drawing on international conventions, national and state statute law and case law we consider 
rights of parents and children to determine schooling choice in Australia and the United States of America 
(US). In both countries, parents have been given clear rights to direct the education of their children, but 
within limitations. We examine also children’s rights to educational choice and whether children’s rights 
may curtail the rights of parents in some circumstances. Finally, we examine the involvement of courts 
in curtailing rights of parents to determine schooling for their children, within the context of family law 
in family breakdown. The best interests of the child are often used as the framing consideration in such 
decisions. We also examine the factors the courts consider to determine the best interests of the child, and the 
extent to which, in matters educational, quality of schooling arises an issue. Overall, we conclude that while 
a focus on children’s best interests is endorsed in both countries, in education, as in many areas, children 
have limited opportunities to contribute to decisions about their future.

i  iNtroductioN: parENtal right to choosE schooliNg For thEir childrEN iN 
australia aNd thE us

In both Australia and the US, considerable freedom exists around the choice of schooling for 
a child. In both countries, parents1 have an established right to choose the educational environment 
for their child2, including a conditional right to home school a child. Parents may choose to 
educate their child in public (government) and private (non-government) schools, including both 
secular and nonsecular schooling. 

One difference between education in Australia and the US is the extent to which the public 
purse is used to support student places in both public and private schooling. In Australia, funding 
for students in private schools has been established for some fifty years, at the same time allowing 
the Australian federal government to control the nature of schooling and accountability of such 
schools. In the US, some schools, especially those with a religious basis, operate with little or no 
federal financial support. The extent to which a private school in the US is in receipt of public 
funding will govern the extent to which schools must comply with state and federal statutes, in 
turn affecting parents’ and children’s rights in schools.3 
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In Australian policy, parental involvement in education is seen as critical to children’s success. 
The Federal and state ministers of education4 have identified parents as ‘the first educators of their 
children’,5 with parents seen as partners in education with schools. Statute, policy, and case law, 
most notably the ‘DOGS’ case challenging public funding to religious private schools,6 assert 
parental right to choose whether their child is educated in public or private schooling.7 

Funding for Australian public schools occurs through state and federal funding, and is not 
dependent on local taxes. While all students will be provided with a place at their closest public 
school, they may also enrol at public schools outside their neighbourhood through direct approach 
to a school, unless zonal requirements such as enrolment ceilings have been reached or specialist 
studies or programs are offered.8 

Parental rights as to the nature of schooling are restricted, however, in Australia. Again, due 
to requirements to gain government funding, all schools, whether public or private, must conform 
to federal and state legislation. Proposals for new schools, including private schools, must meet 
guidelines including facilities, qualified staff and policies such as student safety. The school must 
indicate its curriculum, which must be accredited by the relevant state authority.9 While home 
schooling is allowed, parents must demonstrate that they have capacity to do so and will follow 
an approved program of study with their child.10

In the US, expectation in public schooling is that children will attend the school in the 
community where they live, due to financial support based on local property taxes in addition 
to state and federal sources of support. However, one of the most fundamental and clearly 
established constitutional rights under the Liberty Clause of the Constitution is that parents can 
direct the education of their children.11 In Pierce v Society of Sisters (‘Pierce’),12 in a challenge 
to a state law seeking to force all children to be enrolled in public schools, the Supreme Court 
declared that the child

is not the mere creature of the state; those who nurture him and direct his destiny have the 
right, coupled with the high duty, to recognize and prepare him for additional obligations.13

The Liberty Clause right of parents to make educational choices for their children is far 
from absolute, and has generally been limited to parental choice of the venue for instruction,14 
as opposed to parental right to object to and control public school curriculum.15 In Mozert v 
Hawkins County Board of Education,16 where a parent in Tennessee objected to an assigned text 
on religious grounds, the Court held that the school’s refusal to assign an alternative text was 
not a violation of the Liberty or Free Exercise of Religion17 clause, and hence parents could not 
control curriculum choice in public schools. This was reinforced in Brown v Hot, Sexy, and Safer 
Productions, Inc,18 when the First Circuit refused to find a school district liable to parents in 
damages where the school had failed to send home a consent form prior to requiring all students to 
attend an objectionable assembly addressing AIDS Awareness. The court of appeals passed over 
the school’s failure to seek parent permission as falling within the broad penumbra of curriculum. 
In general, the limited public funding of private schools (and associated policy controls that exist 
in Australia) means that parents in the US may control the curriculum in private schools.19

ii  childrEN’s rights iN EducatioN

Given that children are the key stakeholders in education, the question arises as to what 
rights children are given in education, in general, and in decision-making about their choice of 
schooling. 
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A key difference in law between Australia and the US arises through provision of 
constitutional individual rights in the US Constitution. Such rights in the US form the basis 
for much litigation, including litigation in education, as seen in the cases on parental rights just 
discussed. The Australian Constitution by contrast does not bestow similar individual rights and 
Australia has no national Bill of Rights. In general, rights in Australia are statute-based rights in 
specific circumstances or for specific groups,20 or rights implied in case law, for example, the right 
to freedom of expression.21 While individual rights have been established in two Australian state 
and territory charters of rights,22 they do not override federal or state statute law but would apply 
in full force in the absence of any Commonwealth law in conflict.23 

In Australian education policy, children are rarely mentioned, and never as responsible 
for their own education. Children’s rights in general in Australia occur through importation of 
conventions such as the United Nations Convention on the Rights of the Child (‘CRC’)24 into 
various Australian laws, such as family law. Ratification and importation of such international 
conventions into Australian law are hence important for identification of rights.25 

The CRC establishes that children have the right to education, with compulsory education at 
least for primary school,26 intended initially not only to ensure children’s educational opportunities 
but also to protect children against work exploitation. There is little sense in Australian policy, 
however, that children have a ‘right’ to direct their own school choice and enrolment. For 
example, although entitlement to enrol in any public school in Australian policy is couched in 
terms of students, guidance on enrolment by various authorities is directed at parents’ actions in 
enrolling children.

While children in Australia have an explicit or implicit right to education,27 as espoused in 
the CRC, education is also compulsory from five years of age until at least 16.28 When children 
do not participate as required by law, their parents are held responsible, unless the child is deemed 
‘uncontrollable’.29 Children do have an implied right to natural justice and procedural fairness 
when they are to be suspended or excluded from school due to problem behaviour,30 rights in 
rather negative circumstances.

While also, albeit later, signatory to the CRC,31 the US is one of only two of 195 parties to 
the CRC not to have ratified the Convention. In contrast to Australia and many other nations, the 
US does not necessarily ratify such international Conventions because of legal precedence of its 
Constitution and Bill of Rights.32 The US does not have a right to education directed to children, 
phrased in some countries under the rubric ‘the best interest of the child’. 33 Instead, the rights 
of the child in the US to an education are framed within the constitutions and statutes of the 50 
states requiring that parents send their children to a school.34 As is evident in the next paragraph, 
though, the US law on parent and student rights has become somewhat attenuated in the sense 
that the law’s obligation requiring parents to send their children to school can be offset by the 
law’s granting constitutional rights to children. 

Constitutional rights may provide children in the US with the basis for stronger individual 
rights in education than Australian children hold.35 The US Supreme Court in 1969 declared in 
Tinker v Des Moines Independent Community School District (‘Tinker’) 36 that students have 
constitutional rights and that those rights do not stop at the schoolhouse gate.37 In Circle Schools 
v Pappert (‘Pappert’),38 the Third Circuit reviewed the constitutional rights of both parents 
and their children in the context of a Pennsylvania statute that permitted students to decline to 
recite the Pledge of Allegiance in school but then required ‘written notification to the parents 
or guardian of any student who declines to recite the Pledge of Allegiance or who refrains from 
saluting the flag’.39 In invalidating the State statute, the Third Circuit held that the parental 
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notification provision ‘unconstitutionally [trod] on students’ First Amendment right [not to speak 
as well as] … school plaintiffs’ First Amendment associational rights’.40 Thus children in the US 
would appear to have much stronger opportunities to control their own education than children 
in Australia.

In the following two sections, we discuss areas where individual parental rights to direct the 
education of their children may be curtailed in law, whether by the views of children themselves, 
or by the courts.

iii  curtailiNg oF parENts’ rights iN EducatioN By childrEN’s rights iN 
australia aNd thE us

Article 14 of the CRC indicates that while parents have the right to provide direction to a 
child, this should be in a manner ‘consistent with the evolving capacities of the child’. The CRC 
recognises that responsibility for children to be involved in decision-making about their own 
futures should evolve as they mature. ‘Child’ is defined under the CRC as up to the age of 18, 
the age at which one is identified as an adult in Australia. Clearly children do not change from 
toddlers to adults overnight.

Given the limited extent of children’s rights in education in Australia, however, no legislation 
or legal decisions have been identified where children’s rights with respect to education have 
been found by a court as superior to their parents’ rights. Overall, as noted, the child is rarely 
mentioned in educational legislation and policy except as recipient of actions and policy, and as 
students with responsibilities such as good behaviour.

Following again principles of the CRC and from English case law, however, Australian law 
in the seminal ‘Marion’s case’41 has recognised that children may have sufficient maturity to 
be given decision-making responsibility. Their rights may override the rights of their parents in 
medical decisions, although again the authority of parents or courts may override the decision of 
the child if it is determined to be in the child’s best interests.42 Although distinguished from the 
English case Gillick43 as it involved a child deemed unable to give consent to medical procedures, 
the Australian medical ‘Marion’s case’ endorsed the Gillick ‘mature child’ principle, recognising 
a child’s developing right to make binding decisions about medical advice and treatment as they 
become more mature, and that ‘the rule of the parents’ absolute authority over minor children 
[should be] abandoned’.44 However, the lack of challenges means that the issue of competing 
rights in education remains unresolved by Australian courts.

Despite children’s individual constitutional rights in the US, the relationship between parents’ 
and children’s rights in education in the US is not unambiguous. The massive infusion of federal 
statutes in the US that have served largely to federalise public education have not defined clearly 
the relationship between parents and their children in enforcing the rights contained in those 
statutes.

The US Supreme Court’s 1969 declaration in Tinker45 that students have constitutional rights 
and that those rights do not stop at the schoolhouse gate,46 raised tantalising speculation as to 
whether the rights of children can be asserted apart from, or even in opposition to, the interests 
of parents. The issue as to how one might balance rights of parents and rights of their children in 
making education decisions has almost invariably lacked a controvertible question since rights 
that students may be asserting, as in Tinker, generally also represent the parental viewpoints in 
the home.47
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In his provocative dissent in Wisconsin v Yoder,48 where the US Supreme Court upheld a Free 
Exercise Clause49 exemption for Amish parents from the State of Wisconsin’s requirement that all 
children attend school until age 16, Justice Douglas queried whether the interests of the Amish 
parents could be the basis for ‘vindicat[ing] not only their own free exercise claims, but also those 
of their high-school-age children’.50 Starting from the premise that ‘[r]eligion is an individual 
experience’,51 Justice Douglas suggested that ‘if an Amish child desires to attend high school, and 
is mature enough to have that desire respected, the State may well be able to override the parents’ 
religiously motivated objections’.52 

Courts in the US have severed children’s and parents’ rights when both have sought legal 
remedies on the same matter. In JS v Blue Mountain School District,53 students in Pennsylvania 
suspended after creating a fake MySpace profile for their principal, which suggested that the 
principal was a pædophile, won on a Free Speech claim. But the Court rejected the parents’ 
Liberty Clause claim that the school had infringed their Liberty Clause right to determine their 
children’s education and overstepped its authority by punishing their daughter, stating ‘the School 
District’s actions in no way forced or prevented JS’s parents from reaching their own disciplinary 
decision, nor did its actions force her parents to approve or disapprove of her conduct’. Similarly, 
in Pappert,54 where the Third Circuit had found the statute requiring reporting children’s non-
participation in the Pledge of Allegiance to parents unconstitutional, based on the students’ rights, 
the Court refused to determine whether the statute violated the parents’ ‘fundamental liberty 
interest … in the education of their children’, infringing the rights of parents to determine their 
children’s education, ‘by imposing restrictions unrelated to legitimate educational concerns’.55

In Brown v Hot, Sexy, and Safer Productions, Inc,56 discussed previously, the First Circuit 
refused to find a school district liable to parents in damages where the school had failed to send 
home a consent form prior to requiring all students to attend an objectionable assembly addressing 
AIDS Awareness. While the court of appeals passed over the school’s failure to seek parent 
permission as falling within the broad penumbra of curriculum, the more interesting question 
not presented in the facts is whether the teen-aged students might have had a right to attend the 
assembly even if their parents had refused to authorise their attendance. In effect, does a child’s 
‘right to knowledge’ within the context of a school’s curriculum override a parental opposing 
view. Unfortunately, this is the issue that still remains unresolved, or to express it differently, an 
issue that has presented a justiciable question.

The Liberty Clause right of parents to make educational choices for their children is far from 
absolute, the emerging rights of students temper somewhat the rights of parents. While some 
courts have flirted with the notion that students may have constitutional rights separate from their 
parents, courts have yet to assert that students have rights that are directly opposed to those of 
their parents. 

iV curtailEd parENtal choicE oF EducatioN By thE courts iN 
australia aNd thE us

A matter of interest in parents’ and children’s rights in educational choice and decision-
making is the extent to which choice of schooling may be curtailed by the courts. One area where 
this occurs is in family law when a marital relationship has broken down and parents disagree 
about appropriate schooling for their child. Choice of schooling may then be determined by the 
courts on the basis of competing parental rights or rights of the children involved.
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A  Courts and School Determination in Australian Family Law
In Australia, family disputes that reach the court are under federal jurisdiction under the 

Australian Constitution.57 Modern Australian family law, under extensive revisions in 1995 to 
the Family Law Act 1975 (Cth) (‘FLA’), does not refer to ‘custody’ of children, but parental 
responsibilities. Both parents are expected to maintain responsibility for children in a family 
breakup, and also to have shared responsibility and physical caring, including residence, for 
children. While the preferred resolution is to manage parenting arrangements and divorce 
settlements by negotiated agreement, court-mediated where necessary, a percentage of family 
breakdowns do head to the federal Family Court of Australia for resolution.58 

Two principles of the UN Convention on the Rights of the Child are incorporated directly 
into the Family Law Act. The first principle is that the paramount concern in decisions on the 
future of children in a marital breakdown is the best interests of the child.59 The second principle 
is the right for children to express their views on any matters affecting them, and to have weight 
given by any court to those views in terms of the child’s maturity or level of understanding.60 
This would on the face give children more say in their education than is available in general law. 
However, under the FLA, children are not expected to speak directly in the court. Their views 
are presented through a family report prepared by a court consultant, or by an independent child 
lawyer (ICL) appointed by the court if deemed necessary.61 An ICL is not an advocate for the 
child’s views but provides an independent judgment about their child’s best interests. 

Court considerations of the best interests of the child in Australian family case law consider a 
range of factors for schooling. Two predominant issues are: the school location, especially when 
one parent wishes to relocate; and, private versus public schooling, especially with respect to who 
should pay school fees. 

In W & R,62 a court noted reluctance to be involved in ‘micro-manag[ing] every aspect of the 
post-separation relationship of two estranged parents who cannot agree about children’s issues’, 
wanting to intervene ‘as little as possible and only to the extent that the welfare or interests of 
the child requires it’.63 In this case, the mother wished to relocate from Australia to New Zealand, 
with the children to accompany her, with subsequent impact not only for continued relationships 
with the father but also their schooling.

Consideration of the ‘best interests of the child’ in the decision included discussion of 
their current schooling arrangements, with continuity of schooling deemed most important in 
conjunction with ‘glowing’ reports that the children were ‘excel[ling] academically and socially’ 
at their present school, although they were reported to be ‘well-balanced, resourceful, resilient 
and adaptable children [who would] thrive in any learning … environment in Brisbane or 
New Zealand’.64 Lack of information on potential schooling for the children if relocated was 
a consideration: ‘nothing was filed by the mother from the school she intends to send them to 
so as to allow me to compare and contrast what it offers with what the children are currently 
receiving’.65 The mother was unsuccessful.

By contrast, a mother who had initially taken her children to Ireland in contravention of the 
Hague Convention on Child Abduction66, was then allowed by the Australian court to relocate to 
Ireland with the children, with such relocation seen as being in their best interests. Supporting the 
move, in addition to recognition of family support in Ireland, were ‘a report from the school [the 
older girl] had attended [in Ireland], which spoke in “glowing terms” of her assimilation into the 
school and her progress’, and that as she ‘had already experienced schooling in Ireland … [she] 
would “readily make the adjustment again”’. Further, as the second child ‘had not commenced his 
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primary schooling, there would be no disruption to his academic progress’.67 In another relocation 
case, however, a mother was not allowed to relocate with children permanently to Scotland as the 
court considered this would not be in the best interests of the children, particularly with regard to 
their schooling in Australia.68 While no criticism was made of proposed schools in Scotland, the 
stage of schooling (near-completion) of one child was a factor in the court order. 

Court determination of school arose again in Green & Knowles, where parenting orders by a 
trial judge were challenged in appeal. The initial trial judge had questioned whether the parents 
were ‘seeking that he decide which school the children should attend’ or should give one parent 
the responsibility:69

... My usual modus operandi in these things is unless somebody can persuade me that a 
particularly-given school is contrary to the best interests of a child, rather than make the 
choice of which school I more often — and I’m not saying I will do it, but I more often 
make a decision that X or Y will make the decision as to which school the children are to 
go to ... .70 

As the children were attending a private school that required both parents to spend considerable 
time driving, the father proposed the children should attend a state school equidistant from each 
of the parents.71 An Independent Children’s Lawyer supported the mother’s proposal that the 
children remain at the private school. The trial judge had stated that the father had not established 
that ‘the nature or standard of education provided to [the son] by the school, particularly in 
response to his special needs, is inadequate in any way’,72 and the appeal court considered that 
appropriate weight had been given to the relative benefits of the private school and the proposed 
state school.73 The appeal being dismissed, the children remained at the private school.

A case that demonstrates very direct court intervention in choice of school in Australian 
family law is Leland & Seward,74 which was the subject of another appeal against an initial 
agreement of parenting orders in heard proceedings under a trial judge. The issue in this interesting 
case is that the mother, who brought the appeal, had sought orders the children should be home 
schooled while the father had sought orders they attend the local public school. Both parents were 
members of the Seventh-Day Adventist Church. An appointed Independent Children’s Lawyer 
(ICL) submitted that the children should attend a private school conducted by the Seventh-Day 
Adventist Education Department. The father undertook to pay half the fees and other educational 
expenses. The mother suggested a public primary school and high school, arguing issues with 
transport and fee costs. According to the counsel for the ICL, the children were 

all bright children … and [w]e would hope to maximise their opportunities on an 
educational basis and we believe that [the school] would offer them greater opportunities 
in that regard. … [The school] reflects the parents’ values. There’s a Bible class each 
day for the children. … It caters … for the Seventh Day Adventist tenets [as it] … 
doesn’t organise any sporting commitments or activities or anything of that nature on the 
Saturday.75

The initial judgment concurred with this recommendation and ordered a school that had not 
been the choice of either parent. The appeal failed as a mistake of fact by the trial judge could not 
be established. The children would attend the Seventh Day Adventist school.

The previous discussion shows that determination of a school as in the best interests of the 
child is strongly based on a court determination of a child’s emotional wellbeing and maintenance 
of relationships with parents and siblings. Interestingly, school quality in terms of educational 
outcomes does not appear to play a major part and is rarely evident in court decisions. In Pavel 
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& Pavel,76 while the progress of the children in their current school was noted, their academic 
achievement was a lesser factor than emotional stability. In another case, one of the mother’s 
arguments for having changed a child’s school in breach of a parenting agreement, was that the 
education at the previous school ‘was less than optimal’. No evidence was provided to support 
this statement, however, with the child reported to have ‘flourished’ at both the original school and 
the new school. The court supported the return of the child to the original school.77 While reports 
on the perceived children’s views on their schooling satisfaction were considered in evidence, 
they do not appear to be a determining factor in the final court decisions.

Dreyfus & Kearney78 provides an example where a child was given voice, albeit indirectly, 
although not the prevailing voice. At issue was which secondary school a child should attend. The 
initial judge ruled in favour of the mother’s choice, with subsequent appeal by the father that the 
original decision was based on material errors of fact: ‘the father’s commitment to pay school 
fees, the mother as the more intuitive in her parenting capacity and the child’s views [emphasis 
added]’.79 As no appealable error was established, the original decision was upheld. 

The choice of school disputed by the parents for their son in this case was between ‘two upper 
echelon private boys school’. The son expressed a preference for one of the schools, particularly 
on the grounds of sporting programs and competition. A report by his current school counselor 
indicated that he was willing to attend either school of his parents’ choice, but was ‘aware that 
[choice of school]’ will be decided in a court case’.80 In considering the boy’s views, the trial 
judge noted that the boy’s rationale involved 

the types of considerations likely to influence any child’s choice of schools. That is, 
friendships, the continuance of established networks and the opportunity to excel in a 
perceived less competitive environment. The child’s views in favour of [K School] thus 
warrant considerable weight.81 

The father supported the son’s first choice of school although it had not been his own first 
preference, and considered that the boy’s first preference had ‘a superior academic reputation, in 
terms of Higher School Certificate results, than H School’, and ‘a unique educational methodology 
designed to take its students learning above expectations’, as well as good sporting reputation.82 

It was further stated that the mother and father agreed that school choice was not determined 
by ‘which is the better school’ but by the Court deciding ‘the child’s best interests’. Again, the 
court considered that the boy was ‘likely to succeed whichever school is chosen’.83

The parties agree the choice of school is not determined by which is the better school. 
Rather, as the discussion above revealed, resolution of this issue requires the Court decide 
the issue by reference to the child’s best interests … the evidence does not enable me 
to determine the better school. No doubt, even if armed with information, which might 
make it easier to make such a determination, it is likely this would be something about 
which minds would differ. … the Court is asked to decide between two upper echelon 
boys schools. … The child is intelligent and excels academically. … At both schools, he is 
highly likely to continue to excel academically. I do not accept his academic or university 
prospects are advanced at one school in preference to the other.84

The appeal court endorsed the trial court decision—the mother’s choice of school prevailed, 
influenced strongly by the previous lack of financial support by the father for the son and 
uncertainty that he would pay the private school fees.85 In considering the appeal, and finding no 
basis for error, the court held that the trial judge had given due weight to the child’s views and 
rationale for school choice.86
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By contrast, a case involving the father’s preference for a boarding school for his sons did 
give weight to the older son’s views.87 The father considered the boarding school to have excellent 
standards and opportunities; the mother preferred a public school where the boys could maintain 
a home life with ‘love, support and understanding’.88

After considering the best interests of the child, and primary consideration of maintaining 
meaningful relationships with both parents, the court concluded that the older child should 
commence as a boarder at the private school. A strong influence in the decision was that the older 
boy was nearly 14 years of age and indicated he wanted to attend the boarding school. 

B  Courts and School Determination in US Family Law
In the US, in contrast to Australia, family law is state jurisdiction. While the US has not 

ratified the CRC, legislation in each state indicates that the best interests of the child are to be 
considered in marital disputes. However, no right appears to have been given to children to have 
their voices or views heard as a matter of course in divorce disputes. The Uniform Marriage and 
Divorce Act, a text prepared to provide consistent standards and to assist states to manage ‘no 
fault divorce’, includes court consideration of the wishes of the child ‘as to his (sic) custodian’. 
However, states that have not adopted the UMDA have discretion as to whether to consult with 
the child on their views.89 Only a small number of states has adopted the UMDA. Overall, in the 
US, the terminology and philosophy of parental ‘custody’ of children are still in place.

US litigation of custodial and noncustodial parent conflicts has frequently involved the right 
to direct their child’s education.90 In large part reflecting the constitutional right of parents to direct 
their children’s education, parents in the US are viewed as the persons best qualified to act in their 
children’s best interest.91 Thus, legal issues reflecting the nature of a child’s education are most 
likely to be litigated in terms of parents’ choices for their children. As parents are still granted 
‘custody’ of children, courts have determined that the parent who has sole legal custody has the 
right to make decisions concerning their child’s education, including the choice of schools, unless 
the custody order contains a contrary provision. In the absence of challenges to the fitness of a 
parent to make educational decisions for his or her children, courts are likely to uphold parental 
choices. 

While not arising from the CRC, US courts have held that the ‘best interests of the child’ 
should be a determining factor in considering choice of schooling in joint custody relationships.92 
In Anderson v Anderson, a mother was not allowed to homeschool her child, given the scholastic 
improvement in the child’s performance when she attended a public school one year after 
changing from home schooling. The child’s primary residence was with the mother. The child had 
shown poor academic performance in primary school when living with the mother, but improved 
considerably when attending the public school. The mother was in full-time employment but had 
only a high school diploma and no established curriculum for her home schooling.

Choosing the best school to meet a child’s best interests has not been so easily resolved by 
US courts. In Bird v Starkey,93 where the mother had slightly more custody than the father (51.4% 
v 48.6%), the mother preferred a local school that had funding resource problems, while the 
father preferred a school that was doing well on standardised test scores. The original matter had 
been resolved by a trial court, and the Supreme Court of Alaska did not make a further judgment. 
However, since the child had been attending the mother’s choice of a school for half of a school 
year, the supreme court suggested that the child’s experiences may be important in determining 
whether the current placement met the ‘physical, emotional, mental, religious, and social needs 
of the child’.94
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A New York appeals court, in a relocation case Grathwol v Grathwol,95 addressed whether 
a joint custody award to divorced parents who would live and share equally the custody of their 
child in a designated New York county could be modified. The mother sought sole custody in 
order that she could accept a full-time teaching position in another county. The mother was 
identified as the ‘child’s primary attachment figure’, the person with whom he felt most safe and 
secure. The mother sought relocation to a city where she would have a full-time teaching position 
which would bring medical benefits. She was allowed to relocate with the child because of the 
positive impact the new position was perceived to have by eliminating the stress caused by her 
prior financial instability, enabling a more adequate provision for the child.

A relocation case in the US, similar to those in Australia under the Hague Convention, 
provides background for considering the cultural and language contexts for children’s education 
and development. In Abbott v Abbott,96 the US Supreme Court held, following a divorced, 
custodial mother’s taking her son from his birth country (Chile) to the US without the father’s 
consent, that the Chilean father’s ne exeat (a writ to restrain a person from leaving the country, or 
the jurisdiction of the court) right granted by a Chilean family court constituted a ‘right of custody’ 
under the Hague Convention. In upholding the veto rights of the Chilean father concerning the 
mother’s removing the child from Chile, the Court observed that ‘[f]ew decisions are as significant 
as the language the child speaks, the identity he finds, or the culture and traditions she will come 
to absorb’.97 However, worth noting is the three-Justice dissent in Abbott that was critical of the 
majority and noted that even returning the child to Chile would not permit the father’s veto to 
determine ‘any number of decisions that are vital to A.J.A.’s physical, psychological, and cultural 
development’, such as the kind of school he attends.98

The cases just discussed have involved public school choices. Over half of US states have 
statutes permitting courts to decide, in assigning support responsibilities between parents, the 
extent to which the best interests of children are served by the particular needs of special or 
private schools.99 In Witt v Ristaino,100 a father was directed to pay almost two-thirds of the 
cost of educating four children at a Roman Catholic school because the children had ‘particular 
education needs’ (not special education needs), had always gone to a Roman Catholic schools and 
had done well. The factors to be considered in such matters include: (i) children’s educational 
history; (ii) children’s performance; (iii) family history; (iv) whether the private school choice 
was made before marriage; and (v) parents’ ability to pay for private school. The court noted that 
the best interests of the child are identified as predominant considerations in determining the 
choice of school.

A particular educational need of a child to remain in private school includes consideration 
of the child’s history of attending a private school and whether a continuation of the child’s 
education in that setting is in the child’s best interest. A child’s successful continuation of 
his or her education in a proven academic environment is generally found to be in his or 
her best interests.101

 A trial court should consider whether to attend or remain in a special or private school 
is in a child’s best interest and whether and how parents are required to contribute to that 
expense.102

If these factors work against parents, however, particularly on financial grounds, then the 
court presumption will be for the child to attend a public school.

Consultation with, and approval by, non-custodial parents is required if indicated in the 
divorce agreement, if the non-custodial parent is expected to contribute.103 In Cleveland v 
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Cleveland,104 the divorce decree required the noncustodial father to pay for private residential 
schools for the children, provided he approved of the schools. Just notifying the father of change, 
without meeting the requirement to get permission, meant that the mother was not entitled to 
reimbursement for schools where the children had changed attendance.

An area of interest for children’s rights in educational choice in the US lies in the role parents 
play as surrogates under the IDEA.105 While IDEA is designed to improve education provision and 
rights to the free appropriate public education (FAPE) for children, parents are in fact accorded 
an extensive catalogue of rights including consent to evaluations;106 inclusion as members of the 
Individualized Education Program (IEP)107 teams of their children; IEEs at public expense;108 
examination of the records of their children;109 written prior notice when school officials 
propose or refuse to initiate or change the identification, evaluation, or educational placement 
of children;110 serving as members of groups making decision regarding placements;111 and, an 
impartial due process hearing to challenge issues associated with the education of their children.112 
Under IDEA, the term ‘parent’ includes ‘a natural, adoptive, or foster parent of a child’, and ‘an 
individual acting in the place of a natural or adoptive parent (including a grandparent, stepparent, 
or other relative) with whom the child lives, or an individual who is legally responsible for the 
child’s welfare’.113 With this expanded definition of a parent, Congress ‘establishe[d] a range 
of persons who may be considered a parent for purposes of IDEA, but did not require that any 
and all such persons must be granted statutory rights’.114 Sorting out who is entitled to represent 
the child’s interests as a parent under the IDEA’s broadened definition has thus seemingly been 
shifted to the school administrator and to the courts when litigation ensues. The Individuals with 
Disabilities Education Act (IDEA), that accords significant rights to students with disabilities and 
makes parents the agents responsible for acting on behalf of their children to assert and protect 
those rights, does not, however, address who is to make the decisions where parents divorce, or 
the role of children in such views.

Overall, then, in the US, state laws have considered a range of educational matters under 
custodial issues in family law: rights to choose home schooling, neighbourhood schools, parent’s 
financial stability, attendance at a private school, and the need for consultation. Federal laws 
(IDEA) establish parents as surrogates. The positions of parents are viewed within a framework 
of best interests of the child: the language of the custody provision, the educational performance 
of the child before and after custody disputes, including testimony of teachers and administrators, 
and finally, the interests of the parents. 

V  coNclusioN: EducatioNal choicE aNd thE NEEd For grEatEr 
childrEN’s VoicE

The discussion in this article shows that in the apparently straightforward educational matter 
of school choice for a child, legal contexts provide many players and complex scenarios in 
Australia and the US, and no doubt in many other countries. Overarching are government law 
and policy that both enable and restrict the schooling options available for parents and children. 
Overarching is the requirement that children will attend school for a considerable part of their 
childhood. What attendance may mean can vary, and parents in Australia and the US can choose 
the educational environment. In Australia, homeschooling is permitted if parents conform to 
curriculum requirements. In the US, as one case shows, when inadequate homeschooling is 
identified, formal school attendance will be required.
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In both countries, parents have considerable authority to direct the education of their child 
through school choice, although not necessarily in terms of curriculum content. In both countries, 
public school curriculum is controlled at district, state or national levels. In Australia, private 
school curriculum is also controlled, although such schools may, and most often do, offer religious 
and/or other extra curricular learning for their students. In the US, private schools have more 
freedom in the curriculum they offer, and may be more influenced by parental choice.

In general law and policy in both countries, little authority and positive power are given to the 
children who are the school students. They are the passive participants in what is arguably their 
most important activity during childhood. The United Nations Convention on the Rights of the 
Child, to which Australia is signatory, indicates that children should have increased responsibility 
in decision-making affecting their futures, in accord with their growing maturity. This applies 
in education as well as other matters. In Australian case law outside education we see that this 
principle is recognised. In the US, while not a signatory to the CRC, individual constitutional 
rights have been found to follow students through the school gate. In neither Australia nor the 
US, however, there is no case precedence as to when children’s rights might surpass the rights of 
their parents. 

We accept that in most family environments choice of school will be a family discussion, 
with children acceding to parental wishes or able to influence their parental choices. Throughout 
legislation and policy in general, however, school choice and enrolment are framed in terms 
of parental actions, not the actions of the children. An interesting exception is under the IDEA 
legislation in the US, where the focus is the child, and the authority of parents is as surrogates 
for their child. 

It is only when we examine family law in both Australia and the US that we see where the 
rights of parents and children may conflict, who has authority, and when the courts will step 
in. Australian family law gives rhetorical voice to children in family law matters. Some of the 
Australian case law discussion demonstrates that children’s views are to be heard on all matters 
including schooling. As the case law demonstrates, however, their views are expressed through 
the voices of others. No example was found where applying due weight to the views of a child 
on schooling matters led to the child’s views predominated against parents. Similarly, in the 
US, while the best interest of the child is a prevailing focus, no family law cases establish the 
superiority of children’s voice in the determination of these interests. Parental custody gives the 
most rights to a custodial parent, taken by the courts, not the children.

The discussion of case law in the previous sections is not exhaustive, but is indicative of 
trends within judgments. Available research evidence, then, indicates that little notice is taken of 
a child’s views in practice. As Fitzgerald noted for Australian family law:

representation of the child within the legislation acts to position children in a way that 
ensures they remain at ‘arm’s length’ from the decision-making processes. As such, claims 
that children are central to the policy and processes of Australian family law are more 
representative of current rhetorical discourse than they are of any right of the child, or of 
any real concern to invite children to participate in the decision-making processes that 
determine their future residence and contact arrangements.115

We would argue that when the best interests of the child are the paramount concern in all 
matters, and especially in education, the voice of the child should be increasingly heard. All 
countries around the world aspire to full school participation and retention rates. Schools seek 
to reduce truancy and problem behaviours. National and international policies see education as 
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critical for the social and economic welfare of individuals as well as national economic wellbeing. 
Recognition that children should be actively engaged in negotiating their own education seems a 
logical basis to enhancing the student experience and achieving these overall goals.

[t]he mounting demands for children ‘to have a say’ have … heightened unresolved 
tensions about the relationship between the moral status of children and wider political and 
social power relations and practices (particularly the rights of parents) which constitute 
and govern children’s participation in the decisions that will shape their future lives …116

We have examined competing rights in school choice. At present, those with the least voice, 
are the children.

Keywords: school choice; parental rights; children’s rights; court determination; children’s best 
interests; student voice.
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