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dIsabILIty LItIgatIoN aNd uNIVErsItIEs 
IN austraLIa aNd thE uNItEd statEs: 

a ComParatIVE PErsPECtIVE

Australia.and. the.United.States.have.both.enacted. laws.prohibiting.discrimination.against.persons.with.
disabilities..Universities.in.both.nations.now.have.substantial.experience.in.applying.these.laws.to.the.broad.
range.of.problems.encountered.in.delivering.postsecondary.education..Comparative.analysis.of. the.case.
law.involving.disability.discrimination.in.postsecondary.settings.in.both.nations.provides.timely.feedback.
for.practitioners.and.policymakers.alike..A.review.of.reported.litigation.involving.universities.and.issues.of.
disability.in.Australia.suggests.substantial.similarities.in.litigants,.problems,.and.outcomes..It.also.permits.
some.anticipation.and.understanding.of.the.complexity.in.fact.patterns.that.may.arise.in.future.disputes,.
especially. as. more. students. are. encouraged. to. pursue. tertiary. education. and. students. with. disabilities.
are.better.prepared.to.avail.themselves.of.these.opportunities..Greater.numbers.of.students.may.lead.to.a.
steady,.if.not.increasing,.volume.in.litigation.despite.any.‘learning.curve’.as.institutions.respond.to.statutory.
mandates. and. demand.. If. American. experience. offers. any. perspective,. litigation. will. remain. a. viable.
strategy.for.persons.with.disabilities.to.ensure.institutional.and.policy.responsiveness..Further.problems.
may.be.anticipated.in.areas.of.litigation.not.previously.addressed,.including.issues.related.to.various.forms.
of. testing,. transitions. in.preparing. students. for.professional.practice.and. students.who.attempt. to.harm.
themselves..On.the.other.hand,.litigation.in.both.nations.generally.confirms.support.for.institutions.that.can.
demonstrate.sincere.efforts.to.accommodate.the.needs.of.those.with.disabilities.on.campus.but.that.do.not.
undermine.institutional.capacity.to.maintain.standards.or.preserve.quality..

i  iNtroductioN

Australia and the United States have each enacted laws prohibiting discrimination against 
persons with disabilities in efforts to broaden opportunities for these long disadvantaged 
populations. Universities in both nations now have substantial experience in applying these laws 
to the broad range of problems encountered within the delivery of postsecondary education. 
Yet ‘legal rules are not self-enforcing. When a new legal rule is announced, those subject to 
it must determine what constitutes compliance and what actions they will take to demonstrate 
compliance’.1 An important source of evidence about the scope of, and problems with, university 
dealings with persons with disabilities comes from the case law. Litigation provides important 
feedback from adjudicatory systems about the appropriateness of specific practices within a 
statutory framework. The case law provides guidance about the scope and limits of programs 
and practices to those interested in remedying long years of discrimination and in ensuring that 
institutions higher education are places of opportunity for all who can benefit.

Comparative analysis of the case law involving disability discrimination in postsecondary 
settings is instructive and timely for Australians and Americans alike. Despite differences 
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between statutes in time periods of implementation and in cumulative case law resolving disputes 
over practice, a comparison of the experiences of both nations offers lessons to practitioners and 
policymakers. In Australia, where limited research examining the impact of legislation protecting 
persons with disabilities on universities is available, analysis of the reported litigation involving 
such claims may provide important feedback to those responsible for developing policies to 
better address the needs of this group of Australians. The extensive body of case law interpreting 
American disability law across a broad range of problems encountered in higher education settings 
over three and a half decades of implementation as well as the extensive record of scholarship on 
this topic may help to identify issues and practices not yet evident in the cases arising under more 
recently enacted Australian law and may signal future challenges for Australian practitioners to 
anticipate. 

This study begins with a comparative overview of the legal framework and context necessary 
to understanding the reported case law on discrimination against persons with disabilities in 
higher education in Australia. Next follows a review of the case law reported for Australia based 
on a survey of all litigation reported between 1993-2008 involving universities in Australia and 
disability in some way. The next section develops context for a discussion and comparison of 
Australian litigation with that from the United States by presenting a parallel overview of the legal 
framework, and relevant literature on disability discrimination and the law in higher education in 
the United States. These materials then allow for a comparison of similarities and differences in 
the problems encountered in both countries as postsecondary institutions implement mandates to 
eliminate barriers to full participation by persons with disabilities. 

ii  australiaN coNtExt

A  Statutory.Framework
Persons with disabilities in Australia are protected from discrimination through a two-tiered 

system of federal and state laws. Anti-discrimination legislation was first enacted in several 
states beginning with New South Wales in 1977.2 Concerns for broadening access for university 
students with disabilities in Australia gradually gathered momentum. In 1990, the Commonwealth 
Department of Employment, Education and Training (DEET) issued A.Fair.Chance.for.All:.A.
Discussion.Paper which contained a statement of objectives that continues to guide Australian 
policies and practice into the present:

to ensure that Australians from all groups in society have the opportunity to participate 
successfully in higher education. This will be achieved by changing the balance of the 
student population to reflect more closely the composition of the society as a whole.3

The report went on to identify persons with disabilities as one of the six underrepresented 
groups targeted for special attention. This initiative was accompanied by the development of 
programmatic and funding resources to expand support for students with disabilities in the tertiary 
sector. These programs are now administered through the Australian Department of Education, 
Science and Training (DEST).

In 1992 the Commonwealth passed basic legislation, the Disability. Discrimination. Act, 
making it unlawful to discriminate against persons on the basis of disability.4 The DDA.covers two 
forms of discrimination: direct and indirect. Direct discrimination involves fact patterns where 
persons with disabilities receive less favourable treatment than those without disabilities whereas 
indirect discrimination involves settings in which an ostensibly neutral policy or action imposes 



dIsabIlIty lItIgatIon and unIversItIes In australIa and the unIted states: a comParatIve PersPectIve 81

unreasonable requirements on those with disabilities. Key in determining whether discrimination 
has occurred is defining when treatment is less favourable or a requirement, unreasonable.5 The 
DDA.anticipated the development of standards6 which, were issued in 2005 and addressed these 
issues in greater detail. 

Enforcement of the DDA is ‘largely private’ and reactive, based on a complaint-driven 
model.7 After the ‘occurrence of wrongdoing’ the victim must file a claim with the Human Rights 
and Equal Opportunity Commission (HREOC), a federal agency, before seeking recourse in the 
courts.8 The claimant must show that he or she suffered some ‘detriment’ and was less favourably 
treated than those comparably situated ‘because of’ his or her disability.9 The DDA.applies to 
universities, as educational institutions, and prohibits discrimination in admission, access, or in the 
provision of goods and services which would limit a student’s enjoyment of any benefit provided 
others by the educational authority.10 An exception to this mandate, however, allows an education 
provider some discretion in accommodating students with disabilities when ‘avoidance of that 
discrimination would impose an unjustifiable hardship on the education provider concerned’.11 

Thirteen years later in August 2005, the Disability Standards for Education. (Standards) 
came into effect after a long history of negotiation between Commonwealth, State and 
Territorial representatives. The Standards cover areas of admission, curriculum, student services, 
participation in university activities and harassment, require providers to consult with students, 
and provide for ‘reasonable’ adjustment across these areas.12 Most important in terms of this 
analysis, the Standards define ‘an adjustment [or accommodation]… [as] reasonable in relation 
to a student with a disability if it balances the interests of all parties affected’.13 They specify that:

(2) In assessing whether a particular adjustment for a student is reasonable, regard 
should be had to all the relevant circumstances and interests, including the 
following:

(a) the student’s disability;
(b) the views of the student or the student’s associate …
(c) the effect of the adjustment on the student, including the effect on the 

student’s
 (i) ability to achieve learning outcomes; and
 (ii) ability to participate in courses or programs; and
 (iii) independence.
(d) the effect of the proposed adjustment on anyone else affected, including 

the education provider, staff and other students;
(e) the costs and benefits of making the adjustment;14 

The Standards permit a university to ‘ensure the integrity’ of its courses and programs:

(3) In assessing whether an adjustment to the course or program…is reasonable, 
the provider is entitled to maintain the academic requirements of the course of 
program, and other requirements or components that are inherent in or essential to 
its nature.15

 The Standards require that a provider comply ‘to the maximum extent not involving 
unjustifiable hardship’16 but do allow a provider leeway not to comply ‘if, and to the extent that, 
compliance would impose unjustifiable hardship on the provider’.17 Decisions about unjustifiable 
hardship are to be assessed by the standard of ‘all relevant circumstances of the particular case’ 
as well as the purposes of the DDA to end discrimination and protect the rights and interests of 
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all relevant parties.18 The Standards provide general guidance about the factors to be included 
in decisions about accommodations. ‘The effect of standards is that compliance with them by 
a service provider will amount to compliance with the DDA’.19 They also accord university 
providers some discretion to make decisions reflecting the specific facts in individual cases. 

Effective July 2009, the DDA.was amended and a duty to make reasonable accommodation for 
individuals with disabilities imposed.20 The changes clarify how the burden of proof is allocated 
between parties in claims of indirect discrimination. Plaintiffs must establish their inability to 
comply with a requirement or condition because of a disability but they are no longer required 
to demonstrate that the requirement falls disproportionately on those with disabilities.21 Instead, 
that burden of proof has shifted to the respondent to demonstrate that the requirement or policy 
is reasonable.22 Respondents must make reasonable adjustments unless the accommodation 
constitutes an unjustifiable hardship. The burden of proof for establishing unjustifiable hardship 
rests on the entity making that claim.23

A more nuanced interpretation and understanding of the DDA depends on the emergence 
of case law assessing its application to practice.24 This study begins to respond to the need for 
a better understanding of the impact of the DDA on universities in Australia with a review of 
all cases reported by Australian courts and tribunals in the fifteen years (1993-2008) since its 
passage. Little evidence of the impact of the changes attributable to either the Standards.or the 
DDA.is available within the time period covered by the litigation included in this study.

B..Postsecondary.Sector
In 2007 there were 960,892 students enrolled in 39 Australian universities (37 public and 

2 private) with 273,099 of these, international students. TAFE and VET institutions enrolled 
599,000 for the same period.25 Estimates of the enrolment of students with disabilities in the 
university sector are not regularly included in the extensive data published annually by DEST. 
As a consequence, consistently reported information about progress in expanding the numbers 
of such students is difficult to find. About 20% of Australians have some form of disability26 
including about 8.2% of those aged 15-24 years.27 The proportion of students with disabilities 
in universities has more than doubled in recent years and is estimated to be about 6%.28 No 
breakdown by category of disability could be identified for this research except for evidence that 
the numbers of university students reporting learning disabilities increased by 88.1% between 
1996 and 2003 whereas the overall growth in university enrolments was only 14.5% over the 
same period of time.29 General guidelines have been developed and distributed for program 
development and service delivery for individual universities.30 Universities may also choose 
to file action plans with the HREOC. Universities receive funding to support implementation 
of their programs targeting disabled and other groups of underrepresented students through the 
Higher Education Equity Program (HEEP).31 

There is limited research reported in the scholarly literature on disability and university 
education in Australia. In general, articles point to barriers to research informing policy on this 
topic32 and to problems associated with full inclusion for university students with disabilities.33 
The few articles available describing programs and initiatives in Australian universities focus 
primarily on teaching and learning, especially problems related to learning disabilities and argue 
that students’ needs are not being adequately served.34 

Legal scholarship directly addressing the impact of the DDA.on universities in Australia is 
also limited. The Regulatory Impact Statement (2004) issued in conjunction with the.Standards.
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describes an effort to collect statistics on numbers of complaints nationwide related to all aspects 
of the education and training sector.35 Over a three year period 1998-2001, 133 complaints on 
average were lodged each year, of which ‘only 23% were referred for conciliation or to a tribunal, 
court or other hearing’…with ‘the risk of complaints (percentage of average complaints per year 
per student with disability) [being] about 0.66%’.36 These data are not subcategorized by type 
of educational provider. The remaining analyses identified are found primarily in the Australian.
and.New.Zealand.Journal.of.Law.and Education and generally emphasize education as a whole 
in Australia rather than problems specific to the university sector. From a policy perspective Ian 
Dempsey concluded in 2003 ‘there is little evidence that the DDA has had a significant impact 
on enrolment patterns for students with a disability’.37 In 2003 Elizabeth Dickson, who has 
assumed an important role in scholarship on this topic, argued broadly that courts and tribunals 
have ‘misconstrued the cause and nature of disability’ and ‘eroded the effectiveness of…anti-
discrimination statutes, as a tool for social reform, in the area of education’.38 Dickson extended 
her analysis to the ‘reasonable adjustments’ provisions of the Disability.Standards.for.Education39 
and subsequently to the tertiary sector in Disability.Standards. for.Education.and.Reasonable.
Adjustment.in.the.Tertiary.Education.Sector.to conclude that ‘there are limits to what can be done 
to neutralize the impact of a student disability’ and that providers also have an ‘obligation to its 
student body, to potential employers, and…to society…to maintain and protect the academic 
integrity of all degrees and diplomas awarded’.40

Similarly, some literature on disability and testing in university admissions was identified. 
Gosden and Hampton in ‘Academic Standards Versus Disability Rights’ included some analysis 
of this issue under the DDA.41 More recently, Mawdsley and Cumming developed a comparative 
analysis of high stakes testing for elementary and secondary students with disabilities in Australia 
and the United States42 while Cumming and Dickson surveyed issues of assessment and disability 
in Australia across the array of testing and training settings primarily affecting elementary and 
secondary students.43 Neither directly addressed the various forms of standardized testing in 
university admissions, however. Currently, some Australian universities may award ‘bonus’ 
points to their ‘admissions index’ score if students apply under categories, including disability, 
designated for special consideration. A report in January 2009 described efforts by some students, 
parents and medical practitioners to ‘game’ this system in the form of ‘an outbreak of anxiety 
and depression in some private schools’ accompanied by requests for ‘special consideration’ in 
admissions and ‘special treatment’ for ‘extra exam time,’ all in pursuit of ‘bonus’ points in the 
competition for university admissions.44 Finally, in 2008, the Australian Council for Education 
Research (ACER) described efforts to develop broader alternatives to offset some of the 
discriminatory effects of the current standardized entrance tests (Equivalent National Tertiary 
Entrance Rank – ENTER) required of all Year 12 students seeking admission to university. Two 
promising measures, termed the Special Tertiary Admissions Test (STAT) and the uniTEST, are 
currently under evaluation.45 Issues relating to testing for students with disabilities at all levels 
would appear to be beginning to command some scholarly attention in Australia.

iii  rEportEd litigatioN: australia

A..Research.Methods
This research employs methodology developed in previously reported studies assessing the 

impact of litigation on various groups and issues across the postsecondary sector in the United 
States46 and in Australia.47 It surveys all cases in the on-line data bases of reported opinions 
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published by the Australian Legal Information Institutes (AUSTLII) and cross-checked in a review 
of on-line opinions reported for all Commonwealth, State and Territorial courts and tribunals in 
Australia. This study includes all reported decisions from federal courts and tribunals: the High 
Court, the Federal Court of Australia issued both en banc and by a single judge, the Federal 
Magistrates Courts, and decisions by the HREOC, the Administrative Appeals and Industrial 
Relations Tribunals. For States and Territories, it incorporates all court opinions as well as the 
relevant tribunal decisions. The time period selected for this study (1993-2008) reflects the fifteen 
years since the DDA came into effect. 

The search strategy was broadly framed and applied across all databases. It was limited to 
cases involving universities in any way and excluded decisions involving Technical and Further 
Education (TAFE) institutions or other tertiary providers.48 The search employed ‘key words’ to 
identify all cases that included the terms ‘universit!’ and ‘disability!’ anywhere in the text of the 
reported decision. The search engine then rank-ordered the results in terms of the frequency with 
which the terms appeared in each case. Where multiple decisions were identified for the same 
case, a common occurrence, all were read but only the key decision in terms of two criteria, the 
court or tribunal issuing the opinion and the role of a university in the dispute, was included in 
study results so as to eliminate double-counting.49 The cases identified in this manner formed the 
data-base for subsequent analysis and provides a comprehensive set of cases across the complex 
range of relationships involving persons with disabilities and universities.

Analysis of the reported litigation then proceeded to identify the following information:
• Date, court system and court or tribunal reporting the decision,
•  Complainant in the litigation, 
•  Fact pattern or issue giving rise to the dispute, and
•  Where possible, the outcome reported in the decision.50

Once this information was compiled for each reported decision, the data were aggregated 
and grouped into appropriate categories. Analysis was then based on frequency counts of the case 
law data. Finally, the findings on litigation involving disability and universities in Australia were 
compared with analyses of litigation in American postsecondary institutions. 

B..Findings
Between 1993 and 2008, there were 59 reported decisions involving universities in Australia 

and issues related to disability in some way. Table 1 provides a timeline tracking litigation 
reported in Australia at both Commonwealth and State and Territorial levels. 

In general, litigation may be seen to be increasing over the past several years with almost 
half of all decisions reported since 2004. Nonetheless, there were two earlier ‘spikes’ in litigation 
reported in 2002 and 1997. In part, the few cases reported during the first four years in the study 
period may reflect ‘start up’ effects as various stakeholder groups were introduced to their rights 
and obligations under the newly introduced DDA.and State and Territorial protections. Over the 
15 year period covered in this review reported litigation was almost evenly divided between 
Commonwealth courts and tribunals (28 or 47%) and those in the States and Territories (31 or 
53%) although in the most recent five year period, litigation reported from State and Territorial 
courts and tribunals increased at a somewhat greater rate than that from Commonwealth courts 
and tribunals.
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Table 2 presents study findings about the distribution of reported litigation between 
jurisdictions and systems for dispute resolution. 

Litigation was reported in all jurisdictions except Western Australia and the Northern 
Territories where there were no reported decisions. Not surprisingly, more litigation was reported 
for New South Wales than for other States and Territories. While demographics may account 
for most of this finding, the fact that New South Wales has protected the rights of persons with 
disabilities since 1977 may also contribute to this finding.51 

year Commonwealth state/territory total
1993 0 0 0
1994 0 0 0
1995 2 0 2
1996 0 0 0
1997 5 3 8
1998 1 0 1
1999 2 2 4
2000 0 0 0
2001 2 0 2
2002 4 5 9
2003 2 2 4
2004 2 5 7
2005 1 2 3
2006 3 3 6
2007 1 4 5
2008 3 5 8
totals 28 (47%) 31 (53%) 59

Table1: Timeline of Reported Litigation (1993-2008)

Table 2: Distribution of Reported Litigation by Dispute Resolution System and Level (1993-2008)

Jurisdiction Courts tribunals totals
Commonwealth 13 15 28
New South Wales 5 9 14
South Australia 0 4 4
Queensland 1 3 4
Victoria 0 3 3
ACT 1 2 3
Tasmania 1 2 3
totals 21 38 59
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Tribunals were more frequently the forum for dispute resolution across all jurisdictions with 
some differences evident between the Commonwealth and States and Territories in the proportion 
of cases decided by courts as opposed to tribunals. The relatively greater numbers of decisions 
reported for Commonwealth courts may be due, in part, to the holding in the Brandy.case in 1993 
finding that decisions of tribunals at the federal level have no adjudicatory effect in terms of 
statutory interpretation52 as well as to differences between State and Territorial and Commonwealth 
statutes. In the cases identified in this survey of litigation, tribunals in the Commonwealth system 
were often called on to resolve disputes over benefits, with 10 of the 15 reported claims involving 
conflicts over the eligibility of students under various programs designed to support persons with 
disabilities whereas the litigation reported by Commonwealth courts included a broader range of 
issues. Reflecting the relative allocation of responsibilities between the Commonwealth and State 
and Territorial authorities, cases involving issues related to employment were somewhat more 
likely to be reported by State and Territorial courts and tribunals. 

Table 3 presents findings categorizing the status of the party alleging a violation of rights 
under statutes protecting persons with disabilities in university settings.

Party Commonwealth state/territory totals
Students 24 19 43 (73%)
Staff 3 7 10 (17%)
Faculty 1 5 6 (10%)
totals 28 31 59 (100%)

Table 3: Reported Litigation by Party (1993-2008)

Not unexpectedly, almost three-quarters of reported litigation involved complaints by 
students, with a somewhat greater proportion of this group reported by Commonwealth, as 
opposed to State and Territorial, courts and tribunals. A fourth of the reported claims involved 
faculty and staff in Australian universities with three-fourths of this group reported by State and 
Territorial courts and tribunals. Somewhat greater numbers of cases were reported for staff than 
for faculty. No general data were found to provide context on numbers of faculty and staff with 
disabilities on campus. Regardless, the demographic profile and work expectations for faculty and 
staff on campus may well be generally similar to those for the workforce and the limited number 
of cases identified for these groups may simply reflect experience derived from the broader area 
of employment-related litigation on disability discrimination with the lessons disseminated to 
university employment settings. 

Table 4 categorizes the reported litigation by frequency and type of dispute.
Not unexpectedly, disputes over the reasonableness of adjustments requested or provided 

gave rise to a third of the reported opinions and were most numerous for students, staff and faculty 
alike. For students, 11 of the 13 challenges over accommodations involved specific requests for 
adaptations to courses and programs. None succeeded, often not because a university refused to 
accommodate students’ needs, but rather because either the student lodged multiple, changing 
requests for modifications to an accommodation, or alternatively from a student’s failure to 
follow through on the terms of the initial agreement on accommodations negotiated between the 
university and the student. Many in this group of cases involved students with various forms of 
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mental illness or emotional disorders. Seven involved students enrolled in professional programs 
including four in law schools. Some instances arose from students’ challenging a grade or the lack 
of an honours award. In two cases, students sought access to faculty grading of other students’ 
work for a class.53 Another involved details related to access to, and responsibility for the costs 
and delivery of, printed materials for a student with impaired vision.54 Two cases dealt with 
issues related to physical access. One addressed access for a wheelchair bound student to his 
graduation55 while the second, brought by a student group, sought access for international students 
with disabilities to public transport on the same terms as that available to students with disabilities 
from Australia.56 In the two cases where physical access was the issue, students prevailed.

Seven cases involved issues related to accommodations for university faculty and staff. 
Several of these dealt with pre-existing conditions and disputes over modifications to already 
agreed-upon accommodations, often precipitated by further deterioration in the status of the 
health of the employee. One reviewed a faculty member’s failure to cooperate with a reallocation 
in his teaching load.57 Another arose over the ‘fit’ between the terms of an employment contract 
and rights to accommodation when an employee, just before starting work, was injured in a car 
accident and unable to work during the contract period. Subsequently, the recovered, now semi-
disabled but willing, worker prevailed when he claimed that the university discriminated in its 
refusal to renew his contract with a provision for accommodations.58 Another case reviewed a 
university’s refusal to pay for ergonomic furniture to accommodate an employee’s deteriorating 
health status when that employee failed to update medical information.59 

The second most frequently litigated category of claims involved issues associated with 
benefits, whether in the form of denials of eligibility by a public agency or of initiatives by a 
public agency seeking to recoup monies previously paid. This group of cases comprised more than 
a fifth (22%) of reported litigation across all subgroups of stakeholders. Most student cases arose 
from issues related to the ‘fit’ between various scholarships and financial aid (AUStudy) available 
to university students and vocational rehabilitation funding through Disability Services Payments 
(DSP), often after cancellation of the latter. Complex issues of whether university education, 
especially involving postgraduate study, is vocational rehabilitation as opposed to training for a 
career often underlay the reasoning in these opinions. Other issues identified are subsumed in a 
range of claims: the continued eligibility of the family for a child disability support allowance 

Table 4: Reported Litigation by Party and Issue (1993-2008)

                  Party
Issue

students staff faculty total

Accommodation 13 3 4 20 (34%)
Benefits 10 2 1 13 (22%)
Discipline 8 2 1 11 (18%)
Admissions 4 0 0 4 (7%)
Information 3 1 0 4 (7%)
Privacy 2 2 0 4 (7%)
Procedure 3 0 0 3 (5%)
total 43 10 6 59 (100%)
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to provide continued support for their son while attending university;60 continued eligibility of 
postgraduate students for training allowances at the thesis or dissertation phases of their studies;61 
and, the eligibility of a 70 year old, disabled and never employed pensioner for a third Pension 
Education Supplement.62 

Cases involving faculty and staff also sought to reconcile issues of ‘fit’ usually between 
rights for those seeking to continue work and to retain benefits under statutes designed to protect 
workers in the workplace as, for example, workmen’s compensation. These cases included difficult 
fact patterns involving: how to reconcile rights to continued employment while exhausting 
existing entitlements, such as sick leave and retirement benefits;63 the rights of insurers required 
to pay benefits to employees with disabilities who continue on salary;64 and the obligations of 
employees to inform employers of underlying disabling conditions, rather than, claiming benefits 
for worker’s compensation post hoc.65 

Another group of 11 cases addressed issues related to disciplinary actions taken against 
students, staff and students. Eight of these involved students. In seven of these the university 
disciplined a student with disabilities for various disruptive behaviours including, in three 
instances, various threats made against faculty, staff or other students.66 Only one case addressed 
a dismissal for academic reasons and that decision sustained the university’s claim of insufficient 
progress by the student.67 The reported opinions supported the actions of universities in all but 
one of the cases involving students. In that case, a university order expelling a disruptive student 
from a club located in the university centre was overturned.68 In all three cases involving faculty 
and staff, the reported litigation let universities’ actions in disciplining employees stand.

Four cases were identified in an issue area that only affects students - admissions. Two 
involved admissions into a program, and two, readmission. One, Rana, complicated by multiple 
claims arising from years of troubled relationships at various stages in a long university career, 
appeared in eight separately reported decisions.69 The applicant was denied admission in large 
part because of documentation by undergraduate program faculty about his inability to work 
with others – a required criterion for admission. In a second case, a prospective applicant sought 
accommodations in the form of help in strengthening his background preparation prior to applying 
to a university.70 The two remaining cases dealt with the re-admission of students into programs in 
which they had been previously enrolled.71 In all four cases decisions not to admit were sustained.

Four decisions turned primarily on issues clarifying the obligations of persons with disabilities 
to supply information about their condition so as to ensure an accommodation is appropriate to, 
and meets, documented needs. In all cases, a court or tribunal found the failure of complainants 
to supply information about their needs for accommodation to be a sufficient justification for 
denying the request. Among this group of cases, formal compliance with procedural details 
would appear to be problematic in several cases where underlying mental illness appears to play 
some role. The same standard applied again, when, after negotiating an initial agreement on 
accommodations, individuals requested additional or alternative accommodations. Courts and 
tribunals would appear to agree that further rounds of formal notification and documentation may 
be necessary.72 

A third set of four cases addressed issues related to privacy. Two of these were brought either 
by a student or on behalf of a student. In one, a student asked that a health counsellor employed 
by a university, be disciplined for disclosing his HIV status to his parents.73 In a second, the 
mother of a student with disabilities abused by a student teacher interning in his classroom sought 
documents under the state’s freedom of information laws from the university’s education faculty.74 
In the two cases involving staff, the reported litigation sustained the refusal by a university to 
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disclose a staff member’s personnel file containing materials related to its denial of permission to 
work at home75 and the discipline of a staff member assigned to work with a disabled student who 
subsequently used that student’s password to access his computer.76

A last group of decisions turned on issues of procedure. One dismissed a claim because of a 
failure to submit his claim to the HREOC prior to filing in court.77 A second rejected a student’s 
claim for ignoring all requests to file supporting evidence in the case.78 A third was rejected by 
the Administrative Appeals Tribunal because it involved a claim against a private university.79

iV  amEricaN coNtExt

This review next turns to an overview of the statutes protecting individuals with disabilities 
against discrimination and the context of higher education in the United States. Such a comparison 
is useful primarily because of the much longer time period during which American universities 
have been responsible for implementing statutory mandates designed to eliminate discrimination 
against students with disabilities and the extensive litigation that these obligations have generated. 
This overview may assist policymakers and administrators in Australia to anticipate areas of 
future challenge and to develop approaches to manage and minimize the risks of litigation.

A..Statutory.Framework
Two statutes provide the framework of rights and duties that protect Americans with disabilities 

against discrimination. The earlier, the Rehabilitation.Act.of.1973.specifically the provisions in 
Section.504.(hereinafter referred to as Section.504),80 applies to programs or activities receiving 
federal financial assistance. This includes most colleges and universities. It is designed as a 
‘complaint-driven’ model and enforced by the Office of Civil Rights (OCR) within the federal 
Department of Education. Seventeen years later in 1990, Congress passed the Americans.with.
Disabilities.Act.(ADA).81 ‘The primary goal of the ADA was to extend the protections of Section.
504 to a much broader segment of society’.82.The ADA greatly expanded the scope of protections 
afforded to Americans with disabilities but did not fundamentally alter the definitions of, or rights 
and duties afforded to, those with disabilities in the postsecondary context.83 Instead, it extended 
coverage to private employers (Title I), to state and local governmental agencies (Title II) and 
private institutions providing educational programs (Title III). The ADA, like most civil rights 
statutes in the United States, relies for enforcement on complaints filed by victims. The Equal 
Employment Opportunity Commission (EEOC), an independent federal regulatory agency, is 
responsible for implementation of the ADA.

The basic legal framework defining disability and protections from discrimination was set 
forth in Section.504 and subsequently incorporated into the ADA.84 Both acts set a similar standard 
for protecting individuals defined as disabled. ‘No otherwise qualified individual with a disability 
… shall, solely by reason of his or her disability, be excluded from participation in, be denied the 
benefits of, or be subjected to discrimination’.85 ‘A handicapped or disabled person is “otherwise 
qualified” to participate in a program if she can meets its necessary requirements with reasonable 
accommodation’.86 No accommodation is required if the institution can demonstrate that the 
student cannot meet academic standards with reasonable accommodations. Similar to the DDA,.
both statutes cover two forms of discrimination. In the United States ‘discriminatory treatment’ 
or intentional actions that consciously and differentially impact persons with disabilities, would 
appear to resemble ‘direct discrimination’ in Australia whereas ‘disparate impact’ or actions 
arising from ostensibly neutral policies or requirements with discriminatory effects on those 
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with disabilities would appear to resemble ‘indirect discrimination’ in Australia.87 In terms of 
allocating responsibilities between parties to litigation, the complainant bears the initial burden 
of demonstrating eligibility as an individual with a disability who is otherwise qualified and can, 
with or without reasonable accommodation, perform the essential functions of the task or job. In 
disparate treatment cases the complainant must show evidence of bias or intent by the respondent 
whereas in disparate impact cases the complainant must provide evidence that an ostensibly 
neutral policy or act disproportionately excludes individuals with disabilities. Subsequently, the 
burden of proof then shifts to the respondent to demonstrate that reasonable accommodation is not 
possible either because the requirement is consistent with business or program necessity, poses 
a direct threat to health or safety, or creates an undue hardship, defined in terms of direct impact 
on expenses, resources or operations, on the respondent. Finally, even if the respondent carries 
this burden, a complainant has a final opportunity to rebut by demonstrating a less discriminatory 
alternative is available.88 In disparate impact cases, the respondent bears much of the burden of 
persuasion. Although the ADA.and Section.504 contain different procedures and remedies for 
violations, commentators agree that ‘courts generally read the two statutes together to grant the 
same substantive protections’.89

American courts have generated an extensive body of case law interpreting and applying 
the provisions of these laws to educational institutions over the past three and a half decades. 
Both Section.504 and the ADA cover students and employees in higher education. Claimants 
have two potential federal claims and procedures for seeking relief: the OCR and EEOC as well 
as remedies under individual state statutes – all of which complicate issues of jurisdiction and 
remedies. 

Until September 2008 much of the case law interpreting Section.504 and the ADA focused on 
the issue of whether a complainant met the statutory definition of an individual with a disability 
– a pre-requisite to eligibility for protection. Between 1999 and 2000 a series of decisions by 
the United States Supreme Court repeatedly narrowed the definition of an individual with a 
disability.90 In September 2008, Congress reacted by amending the ADA.to broaden the definition 
of persons with disabilities ‘to the maximum extent permitted by the terms of this Act’.91 This 
change more closely aligns analysis of the statutory framework providing rights to people with 
disabilities in the United States with that in Australia.

B..Postsecondary.Sector
Over time, both the ADA and Section.504 have raised awareness among Americans with 

disabilities of the rights and protections available to them as students and employees alike. At 
least as important in terms of impact on higher education, however, was a third statute, enacted 
in 1975, that sets forth rights and extensive requirements that apply to all ‘special education’ 
students in elementary and secondary educational institutions. Now termed the Individuals.with.
Disabilities.Act.(IDEA),92.this law sets employs a distinctive schema of rights, obligations and 
remedies that differs in important ways from those set forth in Section.504 and in the ADA as 
well as the DDA.in Australia. The IDEA succeeded in building a pipeline of students prepared 
to undertake tertiary education. In 2006-07 the National Centre for Education Statistics reported 
that 13.7% of all children and youth aged 3-21 were served under the terms of the IDEA. in 
elementary and secondary schools.93 By 2000, 74% of high school graduates with disabilities 
entered a postsecondary program. Students with disabilities identified as academically talented 
enrolled in postsecondary education at the same rate (79%) as their non-disabled peers.94 In 2007, 
there were approximately 20,333,000 students enrolled in postsecondary education: 11,240,000 
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undergraduates, 2,575,000 postgraduates and 6,518,000 in community colleges.95 In 2003-04, 
11.3% of the students enrolled in some form of postsecondary education in the United States 
reported some type of disability.96 As in Australia, data on numbers of postsecondary students 
with disabilities in the United States are not systematically reported.

Policy resources are now widely available to provide postsecondary administrators with 
information, strategies and programs for dealing with the broad range of disabilities on campus. 
These track on the growth in enrolments of students with disabilities as well as on increasing 
litigation implicating issues related to disability discrimination generally.97 As examples, 
researchers describe increasing enrolments of tertiary students in the United States with 
psychological disorders98 and depression.99 Unfortunately, these occasionally lead to serious 
problems. By one estimate, 1100 higher education students in the United States attempt or commit 
suicide each year.100 Generally, increasing numbers of college students also report various forms 
of learning disabilities.101 

 Scholarly analyses of the many legal issues faced by those in the postsecondary sector 
responsible for eliminating discrimination against persons with such wide-ranging problems 
are commonly available. No compilation or data base of reported litigation that parallels the 
review of cases from Australia reported previously in Section III of this analysis is available, 
however. Differences in the relative size of the postsecondary sectors in the two nations plus 
the sheer volume of reported cases in the United States over the three decade period in which 
litigation on these topics has been reported make such an endeavour impractical. Consequently, 
the following analysis relies on the very extensive body of legal scholarship addressing issues 
related to disabilities in the postsecondary sector in the United States to frame the discussion and 
comparison with litigation reported in Australia.

V  discussioN: a comparatiVE pErspEctiVE

Why compare the litigation involving postsecondary institutions in Australia and the 
United States? Litigation provides important feedback from adjudicatory systems about the 
appropriateness of specific practices within a statutory framework. 

Second, there is a lack of discussion, based on research evidence, about the impact of the 
laws on disability on universities in Australia. Third, the large body of litigation and extensive 
analysis of issues related to institutional practices in the United States would appear to suggest 
strong similarities in institutional approaches and responses by courts to common problems as 
well as to point to issues likely to lead to litigation in Australia in the future.

When viewed comparatively, there would appear to be substantial overlap between litigation 
involving universities and persons with disabilities in Australia and in the United States. Until 
the ADA.was amended in 2008, a substantial proportion of the reported litigation in the United 
States turned on whether a complainant met the statutory definition of an individual with 
disabilities. Few cases in Australia, except those dealing with ‘imputed’ disability,102 dealt with 
issues related to definition. Beyond issues of definition, this review suggests many commonalities 
as to stakeholders, problems and outcomes. Similarly, most litigation in both countries would 
appear to arise in the context of individual requests for modifications to decisions about requests 
for adaptations by individuals with disabilities in fact-specific circumstances, rather than broad 
challenges to ostensibly neutral policies and practices. The exceptions that can be identified may 
be attributed in part to structural differences in the organization of higher education between the 
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two countries as well as to differences in specific statutory schemes for providing benefits and 
protections to disabled students and workers. 

A..Stakeholders
In terms of stakeholders, most reported litigation in both countries involves students. While 

no actual ‘count’ is available to document what proportion of the reported litigation is brought 
by students in the United States, key scholars in this area of law suggest the preponderance of 
student-related litigation,103 a finding similar to that in Australia. Many claimants in both nations 
were also enrolled in professional and postgraduate programs. Similarly, a substantial proportion 
of the litigation involving students in both countries arose from claims by students with emotional 
or mental disorders. 

In the United States substantial numbers of cases involve students with disabilities associated 
with learning disorders or with obvious forms of substance abuse. By contrast, no claims arising 
from issues directly related to learning disabilities were reported in Australia. Again, many of the 
learning disability cases in the United States have turned on questions of whether such students met 
the statutory definition of an individual with disabilities and so may not be directly comparable. 
Further, these differences may also reflect, in part, the greater availability of opportunities for 
mediation and conciliation available through the tribunal system in Australia which may encourage 
the greater likelihood of earlier settlements by students with other disabilities in Australia.

More limited numbers of cases involving claims by faculty and staff were identified for 
Australia – a finding similar to findings for the United States.104 Most problems encountered 
by those working in academe are common across the workforce at large and would appear to 
have been addressed by those in the workplace responsible for monitoring and disseminating 
advice on issues of disability discrimination in employment law generally. Such feedback is 
widely disseminated and available to universities as responsible employers. There were no cases 
reported in Australia, and few in the United States,105 that reflect the characteristics or culture of 
academic work, specifically the roles of faculty directly related to teaching, research or service. 
‘Somewhat unique to higher education, however, is the difficulty in measuring competence’.106 
Such cases may be anticipated in both nations as questions arise about the disability status of the 
aging cohort of tenured faculty from the ‘baby boomer’ generation.

In only a few instances in Australia, did claims involve third-party stakeholders in some 
way in the litigation. One involved a student organization challenging the denial of rights to free 
access on public transportation on behalf of international students with disabilities.107 Another 
involved a student in a dispute over housing conditions.108 Others involved parents of students with 
disabilities seeking a continuance of benefits109 and of a child with disabilities allegedly abused 
by a student teacher in a practicum setting.110 No case identified entities or actors involved in the 
varied state requirements that often precede and determine university admissions.111 The reported 
litigation from the United States reveals a much broader range of interests and stakeholders. These 
include litigation involving: numerous testing companies that provide standardized assessments 
for admission, certification and other measures used in professional credentialing; providers of 
both on- and off-campus services, internships and activities offered to students both to support 
and supplement their educational programs; various athletic associations that regulate university 
athletics; and the numerous business, accrediting and credentialing associations that support 
university functions and programming. 
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B  Problems
With some exceptions, the reported litigation suggests universities in both nations face 

common problems. 

1..Accommodations
In terms of disputes over requests for accommodations, a substantial proportion of claimants 

in both nations are students. In Australia, universities were successful in most disputes about 
accommodations whether for students or for employees. These results would appear to comport 
with outcomes of litigation in the United States where the ‘vast majority of …claims allege that 
a college or universities failed to make reasonable accommodations to known physical or mental 
limitations’.112 Universities often prevail when ‘the un-contradicted evidence before the court 
establishes that [they] made extensive efforts to accommodate the plaintiff’.113 Both Australian 
and American cases require universities to show careful consideration of requests for adjustments 
on an individualized basis.

2..Admissions
 To start at the beginning of the educational cycle, courts in both nations have dealt with issues 

of disability tied to decisions about admissions or re-admissions processes. First are questions 
associated with standardized testing that is often prerequisite to postsecondary admissions. In 
both Australia and the United States, some form of state or national standardized tests is often 
required, especially for admission to more competitive and prestigious institutions although in 
Australia admissions to university are much more heavily entangled with state standards and 
requirements.

In the United States, universities are generally permitted to set standards for standardized 
test required for admission whereas, in areas of professional preparation, external accreditation 
agencies often require such exams for professional credentialing with such standards integrated 
into program curriculum. If justified by practice and students with disabilities must be able to 
demonstrate that they are otherwise qualified, that is, they meet minimum academic standards.114 
These issues arise primarily in the context of requests by students with learning disabilities for 
various types of accommodations in testing. The recent amendments to the ADA should refocus 
this debate. This may better align judicial analysis in disability litigation cases with that in the 
case law on other areas of discrimination115 so as to examine questions of the reasonableness of 
the specific accommodations requested in testing, the reliability and validity of tests taken under 
non-standard conditions and current practices of ‘flagging’ the resulting scores.116 

Greater pressures on admissions to Australia’s ‘elite’ universities may be a consequence 
of efforts to expand university enrolments. This may produce future challenges to the various 
testing systems at State and Territorial levels especially from students seeking accommodations 
for various types of learning disabilities.117 Initial evidence of attempts to ‘game’ the current 
approaches to accommodations for standardized tests for students with disabilities in Australia 
may anticipate future problems.118 

Other challenges related to admissions involve standards or requirements for admission set 
by various regulatory and educational bodies. In the United States, the law allows programs to 
set ‘technical standards’ for performance in an educational program or activity and require that 
applicants meet the standards. Only after admission can an institution inquire about disabilities 
or require a medical examination, if appropriate to the technical standards of the program of 
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studies.119 In.Ohio.Civil.Rights.Commission.v..Case.Western.Reserve.University120 a university 
was sustained in refusing admission to medical school for a blind applicant who could not meet 
the standard set by the American Association of Medical Colleges (the accreditation agency) 
that candidates for a medical degree be able to observe laboratory demonstrations and patient 
appearance and behaviours To date, issues of admissions in Australia involved challenges to 
decisions made by admissions committees and, in one instance, a request by a prospective student 
for an accommodation from the university in the form of help prior to the admissions process.121 
In one Australian case, the appropriateness of program requirements that applicants demonstrate 
work experience relevant to the proposed program of studies as well as the capacity to work well 
with others was sustained when an applicant with disabilities was denied admission.122 

Issues related to re-admission to the same program of studies, many times after episodes 
of substance abuse or acute mental illness when the student has previously either withdrawn 
voluntarily or failed to contest a dismissal for academic reasons, also fall within this grouping. 
In the United States, courts in such instances generally respond by examining the evidence 
as to whether the student continues to be ‘otherwise qualified’ in light of prior academic 
performance and current medical records and balancing that against the reasonableness of the 
requested accommodation.123 So, for example, an alcoholic law student was no longer ‘otherwise 
qualified’ after failing or dropping out of school twice and not readmitted despite two rounds of 
detoxification.124 

In both countries, few students prevailed in challenges to decisions about admissions. 
Australia may expect to face more disputes over admissions, however, as policy initiatives to 
expand access to university education take effect.

3..Notice.and.Documentation.
Similarly, courts in both nations require that requests for accommodation by persons with 

disabilities be documented. In the United States, ‘the law is clear that institutions are only 
required to accommodate known disabilities’.125 The burden of requesting an accommodation 
rests with the individual with a disability who must supply documentation.126 That individual 
must demonstrate that the accommodation is ‘available and reasonable’.127 In Australia, this too 
would appear to be an emerging standard. Yet, basic requirements for initial documentation form 
only a starting point for inquiry. Several cases involved disputes to revise or add to previously 
negotiated accommodations and the continuing burden on students and employees to provide 
further documentation. Some limits to this obligation however could be identified in one 
Australian decision. In that case involving the transfer of a faculty member with disabilities from 
one campus to another, the university bore the burden of continuing the accommodation rather 
than requiring the faculty member to request the same accommodation a second time.128 

4..Issues.of.Curriculum,.Physical.Barriers,.and.Other.Accommodations
In cases involving adjustments to course requirements, the principle of judicial deference to 

professional academic judgments has meant that few such challenges succeed in either nation.129 
This extends both to denials of academic accommodations and academic dismissals. American 
universities have not been required to make accommodations that eliminated course requirements 
reasonably necessary to a defined program of studies130 or even to alter course testing formats131 
if the university can provide a sound pedagogical justification for its educational methods and 
standards. In Australia such deference may not be as clearly formulated as a legal standard but the 
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limited litigation identified in this study may point to similar judicial hesitation to second-guess 
the substance of academic assessments, at least at the program or course level.132 Further, the facts 
in many cases describe efforts to accommodate students with multiple opportunities to complete 
course or program requirements. 

In terms of various physical or architectural barriers, in Australia as in the United States, 
courts appear to be impatient with obstacles that limit participation by students and employees 
with disabilities.133 In only one case, decided ultimately on issues of timely notification to 
university authorities, did an Australian court fail to support a student’s request to accommodate 
her physical limitation.134 

 In the United States the scope of responsibilities assigned a university to ensure that students 
with disabilities have access to all educational programs and activities both on and off campus 
is ever broadening: from housing on campus or off campus,135 internships on and off campus 
to distance learning, assistive technologies and study abroad programs in other nations.136 
In Australia, the scope of university responsibilities is less clear. Two cases, one involving a 
university student organization137 and a second, university-associated housing,138 point to future 
needs to clarify the scope of university responsibilities in Australia for the broad range of activities 
that support its core mission.

Despite requiring full access, however, challenges remain at some point over the appropriate 
allocation of costs between institutions and students and employees with disabilities. Institutions 
in both nations are generally responsible for supplying the resources needed to appropriately 
accommodate the needs of persons with disabilities on campus. Two cases in Australia identified 
this as an issue.139 In the United States there are relatively few cases that directly address issues 
of costs, an area that may well attract more litigation in the future as the burden of tuition and 
student debt increase. 

5..Benefits
Closely related to issues of costs associated with ensuring that students and employees with 

disabilities are appropriately accommodated are cases involving disputes over entitlements to, or 
recovery of, benefits paid to assist persons with disabilities. This was the second most numerous 
group of Australian cases identified in this survey. Such cases are found in the litigation reported 
in the United States. Unfortunately, in both nations, this complex area requiring reconciliation of 
the ‘fit’ between various statutory schemes that provide benefits to students or employees with 
disabilities has received little attention from scholars or policy advocates. This is unfortunate 
as the availability of various benefits programs is a key incentive (or disincentive) that supports 
students and employees with disabilities on campus.

 The term benefits covers a wide range of statutory entitlements from worker’s compensation, 
unemployment benefits, social security, and disability support payments, to AUStudy, 
Commonwealth Scholarships, welfare and other types of government equity scholarships. 
Underlying various ‘statutory’ entitlements are numerous issues related to the objectives and 
design of each benefit program as weighed against the objectives of the DDA to maximize 
opportunities, whether for employees or university students. Occasionally, these operate at cross-
purposes. While there are extensive materials explaining the purposes and details of individual 
benefit programs, there are few analyses unravelling questions about how these benefits intersect 
with the DDA. The findings from this study suggest that scholars and policymakers need to 
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examine these issues more closely and develop solutions better adapted to supporting those with 
disabilities who work and study on campus.

That some recognize the importance of this issue, at least for Australian students, is evident 
from a submission to the Bradley Review of Higher Education addressing finances.140 One call for 
more funding outlined the dimension of this problem: that ‘University scholarships are treated as 
income under the Social Security Income test whereas Commonwealth Scholarships are not’….
[Further] ‘significantly disadvantaged students are placed in a position of receiving a degree of 
assistance from their university, but…may see their Centrelink allowance reduced’.141 In effect, 
this means that equity scholarships subsidize social security payments.142 Other materials suggest 
that Commonwealth policies emphasize programs to assist students with disabilities that focus 
primarily on vocational education and training, rather than on university-level education.143 
Evidence from the reported litigation suggests the importance of addressing the complex issues 
of statutory ‘fit’ as students with disabilities are caught between provisions and interpretations 
that may operate at cross purposes.

In terms of employment in Australia, the DDA would appear to have had minimal impact 
on increasing participation in the workforce of persons with disabilities. ‘Since 1993, the labour 
force participation rate of people with disabilities has fallen, while the rate for people without 
disabilities has risen’.144 The speaker attributed some of this phenomenon to the extra costs of 
working despite the specific exemption of social security benefits under the DDA. Further, the 
proportion of the Australian population receiving disability support pensions (DSP) increased 
from less that 2% of the population in 1980 to 3% by 2000. Eligibility for DSP requires that 
a person be ‘unable to work full time, or be retrained for full-time work, for at least two years 
because of a disability, illness or injury’.145 Again, evidence from the reported case law on 
university employees illustrates issues of ‘fit’ between the DDA, a statute designed to increase 
employment for persons with disabilities, and incentives created by statutes designed to protect 
those unable to work or to ensure appropriate working conditions.

These problems are similar in complexity, if not in detail, to those in the United States and are 
equally avoided by legal scholars. Further, Congress in amending the ADA in 2008 did nothing to 
resolve issues of ‘fit’ between benefits programs when it added a provision: ‘Nothing in this Act 
alters the standards for determining eligibility for benefits under State worker’s compensation laws 
or under State and Federal disability programs’.146 For example, one ongoing dispute allocating 
fiscal responsibilities between postsecondary institutions and state vocational rehabilitation 
agencies to cover the costs incurred in support of students with disabilities was resolved in 
1998 when vocational rehabilitation agencies were re-assigned their traditional obligations to 
pay for auxiliary aids and services.147 However, this controversy has since migrated into the 
realm of a dispute over responsibilities for the costs of postgraduate education.148 Few scholars 
have addressed these questions as applied to students149 and employees. One scholar described 
federal legislation on this topic as ‘daunting’ and understanding ‘an impossible task even for legal 
experts’.150 There is some case law interpreting these questions but limited controlling precedent 
and few decisions specific to faculty or staff in higher education settings. 

6..Discipline
Courts in Australia and the United States regularly address problems associated with 

disciplinary actions involving students, faculty and staff with disabilities. In both countries the 
cases reveal common fact patterns in which claimants either failed to comply with a policy or 
order or engaged in threatening behaviours and similar outcomes. In terms of the former, the 
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reported litigation often examines a claimant’s conduct in light of the reasonableness of the policy 
or order under the circumstances. Courts in the United States generally rejected challenges to 
dismissals of students refusing to comply with an institution’s rules of conduct – this despite the 
fact that they accord greater scrutiny to cases involving students with disabilities.151 Misconduct, 
even that arising from disability, is a non-discriminatory reason that justifies disciplinary action 
and evidence that an individual is not otherwise qualified.152 This general approach would appear 
to hold true in employee as well as student cases in both nations. Australian courts used a similar 
standard in sustaining discipline of a student with a personality disorder who ‘blew up’ when 
the university could not persuade contractors to stop a jackhammer used in nearby construction. 
Other students living in the same unit were required to ‘tolerate’ the disturbance while it lasted.153 
Similarly in litigation involving employees, Australian courts and tribunals sustained university 
disciplinary actions for failures to comply with university orders reassigning teaching duties, 
requiring a psychiatric examination and excluding individuals from campus. 

Several disciplinary actions arose from threatening behaviours by students and employees. 
Such cases appear with some frequency in the United States also. These cases occasionally raise 
questions of ‘imputing’ or ‘regarding’ an individual as being disabled and are associated with fact 
patterns where a student or employee has reacted with hostility or aggressiveness towards others. 
Such individuals may have no prior record of disability and may be volatile or ‘quick tempered’ 
as opposed to having an emotional or mental disability. In such cases, requiring psychiatric 
evaluation may ‘impute’ disability and trigger statutory protections. Such cases also arise when 
the institution subsequently seeks dismissal for misconduct for a failure to comply with an order 
for psychological evaluation. Courts in the United States, although often finding such claimants 
not to be otherwise qualified, are somewhat less deferential than in cases involving academic 
dismissals.154 Often courts attempt to discern whether the ‘disciplinary decision was motivated, 
in whole or in part, by animosity towards the student or employee with disabilities or is a form 
of retaliation’.155 

Cases in Australia, although fewer and less nuanced, dealt with similar fact patterns. Several 
dealt with ‘imputed’ disability in situations involving non-cooperative, persistent or aggressive 
behaviours in situations where there had been no prior request for an accommodation.156 These 
decisions offer few bright lines distinguishing between discrimination based on the imputation 
of disability, retaliation or misconduct. Two cases identified in the litigation reported in Australia 
involved individuals who directly threatened harm to others or themselves. One involved an 
outright threat to kill157 while the threat in the second may have been somewhat less direct.158 No 
case in Australia dealt with the complex, and all-too-common question of suicides on campus. 

Cases involving disciplinary issues are common in the United States and the subject of 
substantial scholarly analyses. ‘Student challenges to disciplinary decisions…generally fail…
[but] courts are less deferential to these decisions than to academic ones’.159 Generally, unless 
the plaintiff can produce evidence of discriminatory animus by those involved in the incident 
or in the proceedings that follow, many courts find that a ‘student who cannot comply with an 
institution’s rules of conduct is not otherwise qualified for retention’.160

Cases arising from students who pose a direct threat to themselves appear with some 
regularity in the United States and are a specific concern in the scholarly literature, which may 
provide some guidance for those faced with similar issues on Australian campuses. The OCR 
(U.S. Department of Education) has addressed such complaints about universities and issued 
guidance to help in interpreting the responsibilities of institutions. To demonstrate that an 
individual is a ‘direct threat’ to himself or herself, the institution must make ‘an individualized 
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and objective determination’ that there is a ‘high probability of substantial harm and not just a 
slightly increased, speculative, or remote risk’ before requiring a student to withdraw.161 Further, 
that assessment must be ‘based on a reasonable medical judgment…the most current medical 
knowledge or the best available objective evidence’.162 As applied, this standard has been 
interpreted to mean universities that dismiss a student who attempted suicide may have engaged 
in discrimination based on imputed disability because they refused to reconsider their decisions 
or review evidence from mental health professionals.163 In a recent review of disputes involving 
mandatory withdrawals of students at risk of suicide, one author concluded that in every case 
in which the OCR was involved, ‘the agency found for the student, often concluding that the 
university failed to satisfy the “direct threat” standard by neglecting to conduct an “individualized 
and objective assessment” and consider reasonable modifications that would mitigate risk’.164

C..Outcomes
Despite important differences between American and Australian laws protecting persons 

with disabilities, the case law provides evidence of similarities in outcomes of litigation. With 
the exception of cases involving disputes over physical barriers, students and employees prevail 
infrequently in either nation. Further, it would appear that litigants, especially those with emotional 
and mental disorders, encounter many obstacles in pursuing their rights under disability statutes in 
both nations. Most important are those associated with rule-based organizations that are modern 
universities whether as places to learn or to work. Failures to follow through with procedural 
requirements to notify those in charge in a timely manner, to supply documentation at appropriate 
times and to comply with policies and orders, are common problems with poor prognosis in terms 
of litigation outcomes.

The importance of university initiatives in support of students, faculty and staff with 
disabilities is also apparent in both countries. Generally, the reported litigation contains detailed 
accounts of procedures made available to those with disabilities, and efforts by campus personnel, 
to facilitate inclusion. Evidence of sincere and repeated efforts to accommodate the needs of 
students and employees would appear to be prerequisite to documenting reasonableness. The 
cases and legal analyses illustrate some similarities in approaches to constructing opinions within 
a framework that assesses individual behaviours and performance with the context of institutional 
standards and practice before considering whether an adjustment is reasonable or an unjustifiable 
hardship for the provider. 

Vi  coNclusioNs

Litigation provides important feedback from dispute resolution systems about the 
appropriateness of practices within specific statutory frameworks and guidance for those charged 
by institutions of higher education with managing the risks of potential litigation. How does a 
comparative analysis of reported litigation involving students, faculty and staff on campus add 
to the body of knowledge that informs policy and practice related to persons with disabilities 
in institutions of higher education in Australia and the United States? More specifically, what 
does evidence from the case law, the application of the provisions of two different statutory 
frameworks to problems arising in two different systems of higher education, tell those responsible 
for managing the risks of litigation? 

Several conclusions are appropriate. First, the evidence generated in this analysis serves as 
an initial framework for comparing data on litigation involving students and employees in higher 
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education. Second is confirmation as to the similarities in problems encountered by the higher 
education sectors in both nations and in approaches to amending statutory frameworks to better 
meet needs identified during implementation. Third is evidence of differences, many of which 
may reflect the structure and organization of university education in the two nations as well as 
differences in systems for dispute resolution. Fourth is the lack of attention, by policymakers and 
scholars alike, to issues related to the ‘fit’ between various benefits’ programs for students and 
workers with disabilities on campus.

Comparison also enables perspective. From that of Australia, this analysis permits some 
anticipation and understanding of the complexity in fact patterns that may arise in future 
disputes, especially as more students are encouraged to pursue tertiary education and students 
with disabilities are better prepared to avail themselves of these opportunities. Greater numbers 
of students may lead to a steady, if not increasing, volume in litigation despite the ‘learning 
curve’ as institutions respond to statutory mandates and greater demand. If American experience 
offers any perspective over time, litigation remains a viable strategy for ensuring institutional and 
policy responsiveness. Further problems may be anticipated in areas not previously addressed 
by Australian courts and tribunals. A sample includes issues related to various forms of testing, 
transitions in preparing students for professional practice, and students who attempt to harm 
themselves. In addition, litigation may implicate a broader range of stakeholders involved in 
the delivery of postsecondary education. On the other hand, litigation in both nations generally 
confirms support for institutions that can demonstrate sincere efforts to accommodate the needs of 
each individual with disabilities on campus but, at the same time, do not undermine institutional 
capacity to maintain standards and preserve quality.
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