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PLagIarIsm aNd CoPyrIght IN 
tErtIary EduCatIoN: rIsks PosEd by 

PLagIarIsm dEtECtIoN tooLs for both 
studENts aNd EduCatIoNaL INstItutIoNs

Many.educational.papers.have.examined.the.‘value’.of.online.detection.services.by.assessing.the.benefits.
and.drawbacks.of.using.such.devices.in.dealing.with.text-based.plagiarism.issues.1.This.paper.intends.to.
go. further.by. identifying.and.assessing. the. legal.and.educational.risks. to. institutions.of.relying.on.such.
tools.and.by.examining.the.risks.posed.to.students.who.agree.to.participate.in.such.plagiarism.detection.
processes..Many.explanations.have.been.proffered.for.what.is.widely.perceived.to.be.an.increasing.incidence.
of.plagiarism.by.students.beginning.in.high.school.right.through.to.postgraduate.studies.2.These.reasons.
may.be.intentional.or.unintentional.and.will.be.addressed.in.a.limited.fashion.in.this.paper.as.background.
for.suggestions.of.ways.to.minimise.risks.associated.with.the.use.of.online.detection.services..Whatever.the.
reasons,.it.is.fair.to.say.that.educational.institutions.are.expending.considerable.resources.on.addressing.the.
prevalence.of.plagiarism.and.it.is.timely.to.take.stock.of.the.potential.and.existing.perils.inherent.in.relying.
on.the.widely.promoted.online.detection.systems.
To.provide.a.context.for.this.discussion,.this.paper.looks.at.the.relationship.between.copyright.and.plagiarism..
It.discusses.the.definition.of.plagiarism.used.in.New.Zealand.universities,.but.is.not.an.exhaustive.analysis.
of. plagiarism.definitions.. The. authors’. focus. is. on. the. legal. and. practical. impact. for. institutions. of. the.
US.Court.of.Appeals.decision.in.AV.v.iParadigms,3.a.high.profile.US.case.where.the.use.of.the.Turnitin®.
(Turnitin).software,.a.popular.plagiarism.detection.tool,.was.challenged.by.students.on.the.basis.of,.inter.
alia,.a.breach.of.copyright.
Legal.risks.for.tertiary.institutions.and.students.arise.also.from.requiring.students.to.submit.assessments.
to.online.detection.programmes.and.from.false.accusations.of.copying..These.and.other.areas.of.concern,.
identified.from.the.practical.experience.of.the.writers,.are.canvassed.with.a.view.to.raising.awareness.for.
those.in.tertiary.institutions.utilising.online.detection.tools.as.the.basis.of.a.plagiarism.prevention.strategy..
This.analysis.does.not.purport.to.be.a.complete.examination.of.these.topics.but.does.seek.to.highlight.a.
number.of.potentially.risky.areas.that.should.be.considered.when.assessing.the.educational.advantages.and.
limitations.of.relying.too.greatly.on.online.plagiarism.detection.services..The.discussion.centres.primarily.
on.the.Turnitin.plagiarism.detection.service.as.the.writers.are.most.familiar.with.that.system.and.this.type.
of.system.is.widely.used.in.tertiary.institutions.throughout.the.world.

i  iNtroductioN

While copyright infringement must involve plagiarism to the extent of a substantial taking 
of another person’s original work, plagiarism by itself does not necessarily amount to copyright 
infringement. Early cases on copyright infringement involved plagiarism of literary works. The 
English case of Pike.v.Nicholas4 concerned two essays submitted for a prize in a contest, while 
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more than a century later the US case of Nichols.v.Universal.Pictures5.concerned the plot of two 
plays, each simply a version of a modern day ‘Romeo & Juliet’. Copyright concerns an exclusive 
bundle of rights protected as an intellectual property right. There is, however, no property right 
or copyright in an idea — ideas remain free for all in the public domain. Copyright subsists not 
in the idea but in its expression (or ‘the form in which the ideas are expressed’).6 To disallow the 
use of ideas by another would mean the monopoly of ideas.7 

Plagiarism and copyright are as separate as ethics and law; unethical behaviour may not 
be legally wrong while illegal actions always breach ethical norms. Plagiarism in preventing 
even the copying or use of another’s idea without acknowledgment admittedly sets a very 
high benchmark for ethical conduct.8 Today in education we are confronted by the problem of 
alleged breaches of ethical conduct, albeit of a different magnitude, no thanks to the information 
superhighway. Cyberspace has allowed access to ideas and works at the mere click of a mouse 
and a cut and paste culture of research and writing has evolved. The authors argue that the use 
of online detection programmes, such as the Turnitin system, to detect and analyse the extent 
of similarities between students’ work, should not be focused solely on mechanisms to combat 
‘cheating’. A more effective approach is to employ such systems as an educative tool to assist in 
learning correct referencing techniques. This would encourage and inculcate referencing as part 
of good academic practice in research and writing. 

ii  lEgal risks

A..Copyright.and.Plagiarism 
University websites in general devote space to inform students of the academic standards to 

be adhered to by defining plagiarism with guidelines on how to avoid it. Assessment guidelines 
for undergraduate students further define plagiarism as presenting others’ work as one’s own. 
Examples of how plagiarism can occur are given such as direct copying of or paraphrasing other’s 
work from hard copies or the internet without referencing, and collaborating with others without 
identifying or acknowledging their contribution in the submitted work. Students are given 
information on why academic honesty is important to demonstrate integrity on their part during 
the course of study at the university.9 Some definitions from the websites of New Zealand tertiary 
institutions include: 

Using another person’s words, constructs or ideas as one’s own without acknowledgement. 
… any student found guilty of plagiarism will be liable to penalties.10 

Copying images, sounds, tables, graphics, research results, computer programmes, 
statistical data, ideas, concepts or text without proper acknowledgement or referencing. 
… Submitting someone else’s work or ideas without acknowledgement or attribution is 
not evidence of your own grasp of the material and cannot earn you marks.11

The University of Otago highlights plagiarism as a dishonest practice and students are 
advised that part of their study at university is about developing their own thoughts and ideas. 
There is a reminder to students that it is vital to ‘reference these correctly’ when using others’ 
words or ideas.12 The University of Canterbury takes its definition from the Oxford Dictionary 
of English to define plagiarism for its students as ‘the practice of taking someone else’s work or 
ideas and passing them off as one’s own’.13 In contrast to copyright, defining a plagiarist involves 
the taking of another’s ideas. Nevertheless, its application in cases of students allegedly caught in 
the act might need further contemplation, bearing in mind the limit it imposes on the use of ideas. 
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Where students are required to submit a soft copy of their assignments to Turnitin, an 
originality report is created showing an overall similarity index (OSI). The OSI is stated as a 
percentage (for example, 25 per cent), which refers to the total percentage of similarity captured 
by the Turnitin system as it trawls through its database comparing a submitted assignment with 
the archived works, as well as outside sources such as the internet and publications. The 25 per 
cent is then broken down and listed in order of the individual percentage matches and referenced 
to the suspected sources. The number of individual matches varies depending on whether the 
similarities comprise small matches of four and six per cent or bigger matches of 10 and 15 per 
cent. An investigator can scroll through the report and click on any of the identified passages to 
be linked to the source from which the material was allegedly copied or plagiarised, or request 
Turnitin for a copy in certain instances. The interpretation of the originality reports churned out by 
the Turnitin system by some universities might have been too literal when the Turnitin system was 
first introduced, as one author observed while advocating students’ rights at a student association. 
Students were being hauled up for questioning based on a few lines. While the outcomes were not 
always punitive, the importance of how plagiarism is defined was highlighted and it is clear that 
a consistent approach in interpretation across each institution is needed. 

The Australian decision in Re Humzy-Hancock14 demonstrated the importance of such 
definitions as in that case the Court was simply obliged to apply the university’s definition when 
considering the liability of a student. In those proceedings there were three instances of alleged 
academic misconduct by a student who had applied for admission to the legal profession. The first 
instance involved wrongful collaboration with another student for an assignment. The students 
had ‘pooled’ their research notes as Humzy-Hancock had mistakenly perceived that this was 
permitted as ‘normal practice amongst law students’. He asserted, however, that he was unaware 
that part of his assignment had been copied by the other student. The other two instances involved 
plagiarising material for another assignment and a take-home exam without adequate attribution 
to the sources used. It was noted that the Griffith Law School Assessment Policy and Procedures 
defined plagiarism at that time as the ‘knowing presentation of the work or property of another 
person as if it were the student’s own’.15 The Queensland Supreme Court, however, did not find 
the alleged misconduct to come within the definition of plagiarism. Focusing on the question of 
intent the Court could not equate sloppy work or the failure to properly reference the work with an 
intention to pass off the work of another as one’s own. Poor work, in this instance, did not equate 
to plagiarism,16 though arguments by commentators do differ.17 Griffith University’s website 
now defines plagiarism as representing another’s work, whether intentionally or unintentionally, 
without proper acknowledgement of the author or source.18 

The dispute in Pike.v.Nicholas19 mentioned earlier concerned the plagiarised sections of two 
essays submitted for a contest. Both plaintiff and defendant had researched on the same topic ‘The.
Origins.of.the.English.Nation,.with.reference.to.the.Question.how.far.that.Nation.is.descended.
from.the.Ancient.Britons’..Though neither party won the coveted prize of 100 guineas at the first 
submission, the plaintiff managed to publish his essay. The defendant competed a second time 
the following year, and although he again did not win, he successfully submitted his essay for 
publication as well, leading to the instant suit by the plaintiff. The plaintiff won at first instance 
on the alleged instances of plagiarism and successfully stopped the publication on the basis that 
the defendant’s work was a piracy of his book, which made it an unfair and illegitimate use. The 
result on appeal (when their Lordships overturned the decision) provided some arguments that 
remain as convincing today as they were a century back:
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A case of alleged piracy like this was obviously very difficult to determine when the 
authors took a common subject and depended upon authors open to both of them, and 
when portions of the one work, which were said to resemble portions of the other work, 
might be taken from those common authors to which each was at liberty to resort.20 

Before the Court could find copyright infringement, the issue as to whether the alleged 
plagiarised passages amounted to substantial copying had to be determined. First, as the Court 
emphasised (in approaching the question whether or not one author had taken from the other), it 
was important to bear in mind that there was a similar topic and a great deal of similarity would 
naturally be found between the two works. Secondly, once the common sources were established, 
it was logical that similar statements of fact would be narrated from those common sources.21 
While there were one or two instances of the defendant having referred to and taken parts from 
the plaintiff’s book, there was no ‘slavish copying’.22 Both had referred to similar authorities 
and text but it was clear that the defendant had done his original research albeit from the same 
sources. There was no monopoly in the main theory propounded by the plaintiff.23 The important 
point stressed by the Court was that the defendant should have openly acknowledged the fact that 
he had referred to the plaintiff’s earlier work and publication and avoided the allegations made 
against him.24 

A subsequent Court in Morris.v.Wright25 was inclined towards the same reasoning that it was 
perfectly legitimate for a person to refer to another’s work and be guided by the same sources 
and authorities to come up with an original compilation or book.26 The defendant, Wright (an ex-
employee), had referred to the directory he had worked on during his employment with Morris 
when compiling a new directory. The Court’s view was that he could not just simply cut out the slips 
and use the information for his new directory but he should be able to use such slips to direct him 
to the parties themselves to obtain or update the information.27 Juxtaposed against contemporary 
scholarly pursuits, the above arguments are a reminder that students, especially those enrolled in 
first year courses, do rely on a list of recommended textbooks or digital references. The relevant 
considerations discussed then apply just as much to current plagiarism cases especially when 
there is a common assignment for assessment in an uncontrolled environment (where students 
research and complete the work for submission outside the institution instead of being confined 
under test conditions and an invigilation process). 

The cases Pike and Morris above on copyright infringement have a commercial element 
in terms of the works for publication, and such infringement must entail a substantial taking 
of the expression of the work in dispute. By contrast, in the academic context of plagiarised 
work, no one should have the right to take another’s work, be it an idea or theory, and without 
any independent effort come to a similar conclusion. The key is that there must be a material 
difference in style for originality with proper acknowledgement of sources. In research, it would 
be impossible for different authors not to articulate similar phrases; the mundane and everyday 
language or jargon in a particular subject. The Turnitin report, however, highlights all similarities 
and links these to the sources, which requires further investigation as to the nature and extent of 
copying, if any. A proper scrutiny of each case is thus needed rather than the adoption of a strict 
liability approach to plagiarism detection. There are just so many ways of expressing one idea 
and sooner or later, the various permutations would be exhausted and captured in the Turnitin 
database, making every next user a plagiarist! 
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B..AV.v.iParadigms
In the well-known 2008 case of.AV.v.iParadigms,28 four minor high school students in the 

United States had taken iParadigms (the company that develops and runs Turnitin) to task for 
copyright infringement of their work submitted to Turnitin. Though the facts of the case revolved 
around the papers submitted to Turnitin for plagiarism detection, the case brought to the fore 
questions over the copyright of the archived works. The dispute centred on iParadigms’ right to 
use another’s intellectual property for a commercial purpose while requiring students to submit a 
soft copy of their work to Turnitin or receive no grade. 

Copyright, which protects original works of authorship such as a literary work,29 subsists in 
the students’ assignments submitted to Turnitin, protecting the authors from the misappropriation 
of their work by others. While sentiments in some quarters would allow it for a greater public 
good, opposing camps derided iParadigms’ ability to profit from such a venture. The licence to 
use Turnitin between the institution and iParadigms provides for a click wrap agreement between 
students and the institution on submission of the soft copy into Turnitin. Once students click on 
the ‘I Agree’ icon, they have entered into a legally binding agreement. There is no basis under 
the click wrap agreement for students to vary these terms by stipulating separately their own 
conditions not to allow for the archiving of their respective works.30 

Contractual obligations under the click wrap agreement aside, the more resounding effect 
of the iParadigms decision lies in the Court’s resort to the statutory fair use exception to 
copyright infringement, which allows unauthorised use or reproduction of copyrighted work for 
‘criticism, comment, news reporting, teaching, scholarship or research’.31 While copyright arises 
automatically and students are first owners of the intellectual property in their written work and 
assignments, this does not mean there is no basis for access by others. The US District Court 
granted summary judgement in March 2008 in favour of iParadigms on the plaintiffs’ copyright 
claim as the use of archived students’ papers constituted fair use. The Court of Appeals for the 
Fourth Circuit affirmed the decision in April 2009,32 a commonsensical conclusion to say the 
least as it must be remembered that the ultimate aim of copyright is to advance public welfare.33 
Though private reward is one of the means to an end (the public good), it is not about protection 
of private interests in the exclusive ownership of a work.34 

C .Fair.Use.of.Copyrighted.Works
The more open-ended fair use provisions under § 107 of the United States Copyright.Act 

provide that the fair use of a copyrighted work […] for purposes such as criticism, comment, 
news reporting, teaching (including multiple copies for classroom use), scholarship, or research, 
is not an infringement of copyright. The four factors to be considered when determining whether 
a particular use amounts to fair use are: 
(1) the purpose and character of the use, including whether such use is of commercial nature or 

is for nonprofit educational purposes;
(2) the nature of the copyrighted work;
(3) the amount and substantiality of the portion used in relation to the copyrighted work as a 

whole; and
(4) the effect of the use upon the potential market for or value of the copyrighted work.35 

In considering the factors stated above, the District Court concluded that while the students 
had submitted an original piece of work and creative expression, iParadigms used it for a different 
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transformative purpose to detect plagiarism in the work submitted and to prevent others from 
copying such works archived in the database. The creative aspect of the work was not in issue as 
the whole work was stored in digital code merely for such comparative purposes. The use served 
by Turnitin in no way ‘diminished’ the incentive for creativity of students, as the purpose and 
nature of its use in fact would ensure that the original expression of each work was preserved and 
not copied.36

The further argument that Turnitin used the entire work to evaluate other papers did not 
convince the Court that this amounted to a substantial taking and thus copyright infringement. 
Its use for a limited and highly transformative comparison purpose necessitated the entire work 
to be submitted to successfully detect plagiarism.37 The commercial nature of the service to the 
educational sector for a profit was noted but the service contributed to the public good and in 
itself added a further purpose to the works.38 Undoubtedly the single most important element 
would be ‘the effect of the use upon the potential market for or value of the copyrighted work’,39 
but it was concluded that the Turnitin system did not serve as a market substitute or even harm 
the value of the work.40 

The District Court was obviously not convinced by the plaintiff students’ claims that the 
archiving of their work in the Turnitin system adversely impacted on their ability to market 
their papers for sale to other students, a dishonest practice in itself. Had Turnitin been in the 
business of making a commercial profit from the resale of papers submitted, the outcome might 
be different but nothing turns on this. The plaintiffs’ contention that, by archiving their works, 
future submissions of their work to other colleges or journals could display a lack of originality 
was also dismissed as mere conjecture.41 

In affirming the decision, the Court of Appeals further stated that the copyright works 
submitted to Turnitin were not read or reviewed by any third parties or even the employees of 
iParadigms, other than the instructor to whom plaintiffs submitted their own papers. There was 
no public display or dissemination of the papers except for the digital archiving process and there 
was thus no danger that the system would undermine potential future rights to first publication.42 
The appellate court made it very clear there was no per se rule that a commercial use barred 
any finding of fair use.43 The victory was hailed by iParadigms’ own Chief Executive Officer 
as heralding an ‘educational revolution’ against cheating students.44 It is sufficient to say for 
interested observers in the educational and tertiary sector, the Turnitin mechanism in fact plays 
a further role to help impair the sale of papers in the ‘paper mill’ market. As the appellate court 
put it: 

Clearly no market substitute was created by iParadigms, whose archived student works do 
not supplant the plaintiffs’ works in the ‘paper mill’ market so much as merely suppress 
demand for them, by keeping record of the fact that such works had been previously 
submitted. 45

In the overriding interests of maintaining the integrity and credibility of students and tertiary 
institutions alike, the Turnitin mechanism serves a useful purpose. It is obvious that in order to 
secure some public interest rights in the educational sector, there is a need for the right to access 
works created by student authors in some instances. While copyright aims to protect the exclusive 
rights of authors, the overriding rationale is to provide a balance between the protection of and 
fair use of some information.46 Copyright would not have been intended to be a barrier to the use 
of such information archived in the Turnitin database. 
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D..Unfair.Bargaining.Power
Alongside the possible infringement of intellectual property rights of students lies 

the suggestion that students are the ‘victims’ of an inevitably unfair balance of power when 
institutions require that they submit assessment work to an online detection programme.47 Do 
students surrender all proprietary rights when they agree to abide by the university’s procedures 
for plagiarism protection? 

To cover any possible issues of the unlicensed use of students’ work, many tertiary institutions 
require express agreement at enrolment that assessments can be submitted to an online detection 
programme. In other cases, students are put on notice that their work may be liable to scrutiny by 
such systems.48 Despite such technical legal protection for making submission of work to anti-
plagiarism websites compulsory, students in a number of jurisdictions have criticised the way 
consent is obtained.49 Many feel that the institution leaves the student without any option but to 
comply and in 2003 a student, Jesse Rosenfeld, of McGill University, Montreal, challenged the 
ability of the university to require him to submit a paper to Turnitin, or face receiving a zero grade 
for that assessment.50 Rosenfeld threatened court action but the university eventually backed 
down and other students have approached their university Senate, heartened by Rosenfeld’s 
success at McGill.51 

The legal opinion of Australian law firm Blake Dawson Waldron,52 commissioned by Turnitin 
and referred to on the websites of a number of Australian universities,53 itself advocates for 
students to retain the right to withhold consent to the submission of their assessments to Turnitin.54 
One of the legal arguments put forward by the counsel for Turnitin in the AV.v.iParadigms case, 
and accepted by the judge, was that the contract between the student and iParadigms could not be 
voided on the basis of duress.55 It is accepted that students make an agreement with iParadigms 
when they submit their work to the Turnitin service directly. It was noted by the judge that 
any duress would be on the part of the teaching institution, which may require that a student 
submit a piece of work to a detection service in order to receive a grade for it, rather than the 
online detection provider, so students should look to their institutions for remedies.56 Even then, 
the District Court pointed out an assertion by the Supreme Court57 that students’ rights in the 
educational setting may differ from those of other citizens. In the absence of any clear direction 
from the courts, at this point institutions must make their own decision whether there is any risk 
involved in making submission to online plagiarism services compulsory. The question remains 
however, from a contractual point of view, is student consent sufficiently informed?

E..Privacy.Issues
Many of the online detection providers have gone to great lengths to ensure concerns about 

data protection have been satisfied by requiring students to sign consent forms before submitting 
work to their systems.58 The Turnitin Privacy Pledge complies with New Zealand Privacy 
legislation in respect of the use of personal information59 although, in the case of that service 
provider, as the information is being collected, stored and distributed from the United States, 
any action for breach would have to be brought within that jurisdiction. Safeguards have also 
been installed in services such as Turnitin where it is necessary to make a request to another 
registered user to enable access to an original paper because a match has been identified with a 
more recent submission.60 Consent to disclose contact information to enable such ‘tracking’ is 
given in the registration agreement. The issue of privacy has not been raised as vehemently by 
students as their concern at possible commercial exploitation of their work (see AV.v.iParadigms 
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case) and Turnitin has worked hard to pre-empt any such apprehension with its Privacy Pledge 
document which appears not only on the homepage, but also every time personal information 
might be provided by a user.61 The risk of students having their personal information disclosed 
without their consent is small, and to date has not been tested in court, however protection of 
personal data is one of the concerns that many students have in relation to the broader issue of 
any requirement that they submit their work to an external online plagiarism detection service.

F..Incorrect.Interpretation
The possibility of misinterpreting reports from the detection systems poses threats to both 

the institutions and students. Tools such as Turnitin do not distinguish between correctly or 
incorrectly referenced passages; they cannot immediately highlight self-plagiarism and they do 
not recognise standard phrases from a specific discipline that may be repeated often.62 Equally, 
students are not always able to identify these days whether the information they have obtained 
from a source and have referenced has itself been plagiarised.63 Consequently, there is a risk that 
students may be accused of plagiarism where they have in fact not knowingly passed off the work 
of another as their own, although it has been identified as a match by an online detection tool. As 
the databases for these detection systems increase, so too does the potential for commonly used 
phrases and terms to appear as plagiarised where in fact this is not the case at all. If this occurs, 
students may be put in the position of having to defend themselves, with very little but their word 
to combat the seemingly compelling evidence of the online detection report. 

Thus, at first blush, the OSI in the Turnitin report might show a high and alarming similarity 
but a different picture might emerge. Over reliance on Turnitin as a detection tool by assessing 
plagiarism based strictly on the percentage figures can be erroneous, as the authors’ experience 
in analysing cases reveals. The OSI percentage may not necessarily be an accurate indicator of 
actual copying. There is still the need for ‘human judgement’ to obtain a balanced perspective in 
interpreting the originality report. As the software ‘nabs’ each assignment for similar phrases from 
cumulative semesters of submissions, there is the danger of higher and higher OSIs appearing on 
the originality reports. Too literal an interpretation will exaggerate the problem when there might 
not be much plagiarism involved. It is foreseeable that the Turnitin mechanism might outlive its 
utility as a detection device sooner than not though some of its other functions remain useful.64

In the context of group work, where students produce a combined piece of work that receives 
a single common grade, they are not always in a position to be able to verify the source or originality 
of their co-authors’ contributions. Equally, when students are encouraged to work together on a 
common topic, then submit work individually for assessment purposes, as academics we must 
be conscious not to adopt a mistakenly narrow approach that any collaboration and resulting 
similarity between pieces of a group assignment is evidence of plagiarism. Our experience has 
revealed strong abilities to memorise work that has been researched and prepared with others 
and despite clear evidence that no party had directly copied from another, similarities in work 
inevitably remained. Plagiarism allegations do not have the safeguards of a legal challenge 
in copyright — the burden is on the accused to show they did not plagiarise and intention is 
apparently irrelevant. In the absence of standards, it is extremely hard to mount a defence in 
plagiarism cases.65 It is conceivable that students are at risk of being penalised and acquiring 
a ‘dishonesty record’ at their institution when in fact they are innocent of any plagiarism. If 
this error is subsequently acknowledged, the institution may then be liable for the effect of any 
unwarranted sanction. As Maurer and Kulathuramaiyer rightly state:
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Plagiarism detection tools cannot be used as a proof beyond doubt. It merely presents 
evidences of possible infringements.66

Institutions are coming to recognise the need to scrutinise very carefully the plagiarism 
detection service reports, taking into account common phrases and using the personal discipline 
knowledge of academic staff. As the writers’ experience in this area would reinforce, a measured 
interpretation of the reports will act to safeguard students and institutions alike.

iii  EducatioNal risks

To some extent there is an overlap between the potential for infringement of legal rights and 
the educational or academic threats posed by reliance on online plagiarism detection tools. Again, 
both the institutions that employ online detection services, and their students can be prejudiced 
by too great a dependence on such systems as the complete solution to plagiarism. Students are 
developing increasingly sophisticated methods of avoiding detection. It is hardly surprising that 
anti-anti-plagiarism software has been developed67 that will substitute a number of words and 
alter text so that the plagiarism detection tool is unable to recognise the similarities to works in 
its database. Detection systems are not able to detect paraphrasing or material not previously 
submitted and students are getting cleverer at making small changes and not just cutting and 
pasting.68 The authors, in their capacity as ‘academic discipline contacts’, are often questioned by 
students as to the percentage of copying that is acceptable. Needless to say the answer is always 
– no copying without proper acknowledgement can be permitted, but the mere asking of the 
question would indicate that students are looking to work the system wherever possible.

In addition, a serious flaw in systems such as Turnitin is the inability of these online tools 
to ascertain whether the version of the assessment submitted to it is identical or even remotely 
similar to the copy being submitted to the lecturer for marking.69 The authors have, from time 
to time, encountered exactly this discrepancy as a result of chance rather than any effective 
detection method, and most students are quick to make excuses that the wrong submission to 
Turnitin was inadvertent. There is a concern that the writing of assessments can thus become an 
exercise in detection avoidance, rather than in scholarly advancement.70 The danger is therefore in 
the negative message being sent to students to start expending more energy on avoiding detection 
than on engaging with study.71 

The negative impact on the student-teacher relationship from employing online detection 
services has been documented by many researchers.72 It has been seen to cause the loss of a 
relationship of trust and respect. Examples where students may have a valid concern include 
the situation when they are involved in group assessments. The institution has access to a tool 
not available to students. How can students determine whether other group members have 
plagiarised?73 This inability to check the work of fellow students, and the possible risk of the 
‘group’ being responsible for the plagiarism of just one or two students, raises issues of equity.

Without significant time spent on analysing the origins of research, it can be hard to 
distinguish between bad cases and more minor cases of plagiarism. There are questions as to how 
you measure the degree of misconduct or dishonesty, as the face value pure percentage of copied 
work highlighted by services such as Turnitin does not make clear the type of source.74 There is 
criticism that relying on online plagiarism detection tools demonstrates too great a concern with 
the literal use of words rather than the copying of ideas.75 It has become acceptable to reference 
where an idea has been mentioned without having to acknowledge the real author of that idea!
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Use of these plagiarism detection tools might be considered as perpetuating or even creating 
a concept of plagiarism that demonises the use of another’s work in order to make money — 
rather than allowing for intellectual development through the use of others’ ideas.76 The obsession 
with ‘originality’ is perhaps misleading and academics may be straining to ascertain proportions 
of ‘unoriginal’ work at the risk of missing the value of building on the knowledge of others by 
imitation and reproduction in a current context. Linking back to the distinction between copyright 
and plagiarism; it seems somewhat paradoxical that students are being penalised for being 
‘intellectually dishonest’77 in using the words or ideas of others without proper acknowledgment 
in their learning, when many of the tools employed to detect such dishonesty rely on using the 
intellectual property of others without such acknowledgment.

iV  risk aVoidaNcE

A..Legal.Solutions
Solutions to a number of the potential legal issues surrounding the use of online plagiarism 

detection services are already being provided by both tertiary institutions and the online service 
supplier. To overcome the possibility of copyright infringement it is common for either the 
institution or the service provider to obtain explicit licensing to use students’ work for plagiarism 
detection purposes together with the contractual surrender of property rights to work submitted 
for assessment.78 This implied licence results from the contractual nature of the university/student 
relationship.79 The US decision in the AV. v. iParadigms. case clarifies the application in that 
particular jurisdiction of the ‘fair use’ defence to any breach of copyright by online plagiarism 
detection services. It is likely that a similar approach would be taken in any other common law 
jurisdiction with corresponding provisions.

To prevent any breach of the university/student contract on the basis of wrongly penalising 
a student for academic dishonesty, institutions must ensure careful academic interpretation of 
plagiarism detection service reports. Further, due consideration must be given to when it is 
appropriate to employ such a service, depending on the nature of assessments and the type of 
‘irregularities’ it is being employed to detect.

 It appears that institutions can provide a level of protection from the risk of legal claims of 
unfair coercion by clear reference to the use of online detection systems in the enrolment and 
course guidelines. However, although these student rights have not yet been tested in court, in 
recognition of the limitations of these systems, as outlined in this paper, and to avoid a potential 
source of litigation, an alternative should be made available for those students objecting to 
compulsory submission to this form of plagiarism detection system.

B..Educational.Solutions
Institutions often find it hard to define plagiarism although most have some sort of description 

of plagiarism, sometimes without employing that term, in their academic policies and regulations. 
The consensus is that it is ‘wrong’ and should be punished heavily. All discourse presupposes that 
there is an accepted and ‘correct’ approach to producing original work, in the western academic 
tradition, which is the foundation of the concept of plagiarism.80

The current pedagogical approach to tackling plagiarism is moving away from the 
preoccupation with a ‘battle’81 to be won against student plagiarists. Not all practitioners by 
any means share this more formative attitude but researchers in the area demonstrate a strong 
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consensus in their recommendations for ways to combat copying.82 A starting point is the need to 
understand cultural differences in knowledge acquisition.83 Asian students particularly are often 
educated to show respect for academics by copying their obviously superior work. Even with 
students from a western educational background in their first year of tertiary study there are many 
who have little appreciation of acceptable approaches to researching, writing and referencing and 
thus many are plagiarising through an ignorance of good academic processes.84 

Suggestions for educational solutions therefore include clear instructions from academics to 
students at every level of tertiary study about what constitutes plagiarism in a particular discipline 
context.85 In addition to providing more information, greater consistency is required between 
lecturers and departments within an institution in terms of the messages they are sending out to 
all students about academic expectations and the consequences of failing to meet them.86 

To assist with this, more instructional materials about plagiarism may be needed for lecturers.87 
Once the ground rules are clear, it is wise not to allow any excuse of ‘misunderstanding’ the 
policies or consequences around plagiarism as studies have shown that enforcement, to be fair and 
effective, must be carried out without fail. Penalties must be sufficiently severe and consistently 
applied to act as a deterrent.88

To develop the academic skills of students, lecturers must model good academic behaviour 
and an ethical approach in their use of citations for all their instructional material.89 An increasing 
trend is to use the online tools such as Turnitin as an instructional method of explaining good 
academic writing. Some have found that students still perceive that these programmes are 
primarily employed to detect offending and the presumption of guilt lingers over even formative 
uses.90 Turnitin itself is trying to promote this use and to reassure users that the system is an 
educational, not just a policing tool.

A simple and obvious answer to avoid any plagiarism involves more effort by academics to 
make assignments very specific so they cannot be copied easily and ideally it is advisable never 
to repeat an assignment from one semester to another. Such practice removes the risk of misuse 
of any plagiarism detection system by removing the ability of students to plagiarise.

A clear link between unethical behaviour at university and that in the work place demonstrates 
the need to teach students about ethics in all areas — including their study at university.91 Many 
institutions have honour codes including plagiarism and studies have shown the efficacy of raising 
student awareness by appealing to ethical and moral values in this way. Indeed many ivy league 
institutions in the United States purport to rely on such codes to combat plagiarism and have not 
signed up to the ‘Turnitin method’.92 

V  coNclusioN

Do the risks inherent in this computer based detection system outweigh those to the students 
and institutions of failing to employ such a tool? The answer seems to be ‘perhaps’. The adoption 
of a more educative method when employing these online tools could not only enhance the 
learning experience (as suggested now by Turnitin.com and other practitioners) but also alleviate 
some of the potential legal risks to both students and institutions of relying on such tools to 
identify and provide evidence to ‘convict offenders’.93

The perception that students are presumed guilty — and therefore must submit to a detection 
system — may be detrimental to the student-academic relationship. This requirement to submit, 
given the flaws in the system, may also open up institutions to the risk of legal action if students 
are wrongly accused of copying.
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It is clear that reliance on online detection tools cannot replace more emphasis on the need 
for honesty on the part of students. It is only one device in what must be a wider approach to 
combating cheating and promoting a higher standard of academic integrity.94 Institutions that 
come to see dependence on online detection tools as sufficient to fulfil their responsibilities to all 
students and the academic community are not only ignoring the educational consequences of such 
a limited approach, but also putting their institutions and students at risk of legal action arising 
from the shortcomings of what is just a single technological tool. 

Keywords: plagiarism; tertiary education; Turnitin; copyright; risks.
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