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fAmILy LAw IssuEs AND sChOOLs: 
guIDANCE fOR AusTRALIAN EDuCATORs

A substantial number of Australian children are now living in separated families, with many moving between 
their parents’ homes. This has led to educators being confronted with an increasing number of family law 
issues. This article discusses the key aspects of family law that involve children. It highlights the need for 
schools to be aware of all family law orders that relate to children in their care, including family court, 
domestic violence and child protection orders. It also provides guidance in relation to how schools can 
adopt child focused approaches in some common scenarios, where parents are in dispute. In particular, we 
will recommend that educators take a child-focused approach, consistent with the principal provision of the 
Family Law Act 1975 (Cth) that ‘the best interests of the child’ be the paramount consideration. We will 
highlight how this contrasts starkly with what can be described as a ‘parental rights’ interpretation, which 
has unfortunately been taken by some since the 2006 amendments to the Family Law Act, and is, in our view, 
directly at odds with the intention of the legislation. 

i  iNtroductioN

In Australia today 20.8 per cent of families are one-parent families1 and children with one 
parent residing elsewhere make up just over one million (21 per cent) of the five million children 
living in Australia.2 The significant number of children now living in separated families and 
moving between their parents’ homes has meant that educators are dealing with an increasing 
number of family law issues.

This article will provide a practical overview of some key aspects of family law that impact 
on educators. These can be divided into three distinct sections. First, there are issues concerning 
arrangements for children after parents have separated, the time children will spend with parents 
and significant others and how decision-making will be shared. This area falls under the federal 
Family Law Act 1975 (Cth)3 and, where parents cannot reach agreement, these types of issues are 
determined by family courts.4 They may concern school staff when disputes arise between parents 
in relation to enrolment, the collection of children by parents and in the sharing of information, 
such as via school reports. 

Second there are issues relating to domestic violence, including protection orders,5 taken 
out to ensure the safety of victims of violence. These fall under State and Territory law and are 
made by Magistrates Courts, also known in some jurisdictions as Local or County Courts. These 
orders are particularly relevant in some jurisdictions, where children may be included as ‘named 
persons’ and protected under such orders.6 Finally, there are child protection orders, which are 
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made in the context of serious concerns about abuse or neglect of children. These orders involve 
the intervention of States or Territories in families, where the welfare of children is in issue.7 
Orders may prevent a parent from having contact with children or provide that such contact be 
supervised. They contain essential information for school staff to ensure the safety of children in 
their care.

In this article we will explain some of the main legal concepts underpinning the relevant 
pieces of legislation regulating these areas of family law. The importance for schools ensuring 
that they have information about all relevant family law orders that relate to children in their care, 
including family court parenting orders and State or Territory based domestic violence orders and 
child protection orders, will be highlighted.

In the context of parenting arrangements for children, we will examine how family courts 
make decisions in children’s cases, working through the relevant sections of the Family Law 
Act 1975 (Cth). We will also touch on some of the recent amendments to this Act that aim to 
enable both the courts and the family law system to respond more effectively to parenting cases 
involving issues of child abuse and family violence.8 

In the final section of this article we will present some scenarios that arise on a regular 
basis for educators, where family law intersects with daily school life. In this context we will 
provide guidance and set out what we consider to be best-practice approaches. We will deal with 
common dilemmas, such as the action to take if an ‘absent’ parent attends at a school demanding 
the removal of a child and issues that teachers should be aware of if they are subpoenaed to give 
evidence in family courts.

In particular, we will recommend that educators take a child-focused approach, consistent 
with the principal provision of the Family Law Act 1975 (Cth) that ‘the best interests of the child’ 
be the paramount consideration.9 We will highlight how this contrasts starkly with what can 
be described as a ‘parental rights’ interpretation, which has unfortunately been taken by some 
since the 2006 amendments to the Family Law Act, and is, in our view, directly at odds with the 
intention of the legislation.10 

ii  how family courts makE dEcisioNs iN parENtiNg casEs

When parents cannot agree about arrangements for their children they are usually required 
to attend family dispute resolution (a form of mediation) before taking their case to court.11 The 
aim is to reach agreement about arrangements for children, with the assistance of an independent 
person, known as a ‘family dispute resolution practitioner’.12 In exceptional cases, such as where 
there has been violence, allegations of child abuse or urgency, parents may be permitted to take 
their case straight to court and bypass the mediation process.13 

The recent amendments to the Family Law Act should make it easier for parents to gain 
exemptions from the requirement to attend mediation. This is because the definitions of ‘abuse’ 
and ‘family violence’ have been significantly widened. For example, ‘abuse’ now includes 
‘causing the child to suffer serious psychological harm’ and ‘serious neglect’.14 The definition 
of ‘family violence’ has also been greatly expanded upon and now includes a very wide range of 
conduct including ‘repeated derogatory taunts’ and ‘unreasonably withholding financial support 
needed to meet the reasonable living expenses of the family member, or his or her child’.15 

If parents are unable to reach agreement at mediation they may be forced to place decisions 
about parenting arrangements in the hands of family courts. The Family Law Act directs judicial 
officers to ‘regard the best interests of children as the paramount consideration’.16 Pursuant to the 
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amendments, legal advisors must also focus their clients on this overriding principle.17 In arriving 
at orders to promote children’s best interests, courts must work through a list of factors, called the 
‘primary’ and ‘additional’ considerations.

The primary considerations are contained in s 60CC(2) and are:
the benefit to the child of having a meaningful relationship with both of the child’s parents; 

and 

the need to protect the child from physical or psychological harm from being subjected to, 
or exposed to, abuse, neglect or family violence.

In the past there was no guidance in the Family Law Act as to how judicial officers should 
weigh these two primary considerations against each other. The recent amendments direct that the 
court must give greater weight to the second primary consideration, the need to protect children 
from harm and abuse.18

The additional considerations are contained in s 60CC(3) and include: 

• Any views expressed by the child and any factors (such as the child’s maturity and level 
of understanding) that the court thinks are relevant to the weight that it should give to the 
child’s views;

• The nature of the child’s relationship with parents and significant others in their immediate 
and extended family;

• The attitude of both parents to the child and to the responsibilities of parenthood;
•  Any family violence issues and any orders;
•  The likely effect of any change of circumstances, including separation of the child from 

either parent or another significant person;
•  The practical difficulties and expense of the child spending time and communicating with a 

parent;
•  The capacity of each parent to provide for the child’s needs, including emotional and 

intellectual; 
•  The maturity, gender, lifestyle and background of the child, including culture and traditions 

(the culture and traditions of Aboriginal and Torres Strait Islander children are specifically 
highlighted);

•  The extent to which each of the child’s parents has taken, or failed to take, the opportunity 
to participate in making decisions about major long-term issues in relation to the child; to 
spend time with the child; and to communicate with the child; and 

•  The extent to which each of the child’s parents has fulfilled, or failed to fulfil, the parent’s 
obligations to maintain the child.

A previous requirement to examine the willingness of each parent to facilitate and encourage 
time with the other parent has been deleted in the recent amendments.19 This was because it was 
seen to discourage parents with genuine concerns about the safety of children in the other parent’s 
care from raising these issues. Further, the requirement for State or Territory domestic violence 
orders to be final orders, before they can be taken into account, has also been removed so that 
courts are able to take full account of issues of violence, including any interim violence orders, 
when making decisions about children.20
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When working through the primary and additional considerations, family courts are required 
to consider, weigh and assess the evidence on each of the relevant considerations and indicate the 
relative weight that they have attached to each one, and how they balance out against each other.21 
At this point, judicial officers are then required to determine whether the presumption of ‘equal 
shared parental responsibility’ applies, does not apply or is rebutted.22 If both parents are awarded 
‘equal shared parental responsibility’, they should jointly make long-term decisions about their 
children.23 Courts must decide whether it will be in the children’s best interests and appropriate in 
the circumstances for parents to be required to consult each other about such decisions. We will 
discuss this concept of ‘parental responsibility’ in more detail in the next section of this article.

Under the Family Law Act, the circumstances in which courts can decide that the presumption 
of ‘equal shared parental responsibility’ does not apply include where there are ‘reasonable 
grounds to believe’ that a parent has engaged in abuse of the child or another child in the parent’s 
family or in family violence.24 The wider definitions of ‘family violence’ and ‘abuse’ mentioned 
above will mean that courts may make less orders for equal shared parental responsibility in the 
future. The presumption can be rebutted where evidence has been presented that satisfies the 
court that it is not in the best interests of the child for both parents to have equal shared parental 
responsibility.25

If the court determines that the presumption of equal shared parental responsibility applies, 
judicial officers then have obligations in s 65DAA of the Family Law Act to consider specific time 
arrangements and must work though the following steps:
1. Whether the children spending equal time with each parent will be in their best interests 

and reasonably practicable?26 The types of issues relevant to these considerations include 
the distance that parents live from each other, their capacity to communicate and be child-
focused and the potential impact of such an arrangement on the children.27

2. If equal time is not appropriate, the court must then consider whether spending substantial 
and significant time with each parent will be in the children’s best interests and reasonably 
practicable?28 ‘Substantial and significant time’ includes both time that falls on week days, 
weekends and holidays and enables parents to be involved with their children’s daily routine 
and significant occasions, such as school events.29

These obligations set out in s 65DAA can be described as ‘time-triggers’ in that they obligate 
courts to consider specific time arrangements in certain circumstances.

If the court decides against an order for ‘equal shared parental responsibility’ it can then 
consider any time arrangements that would suitable for the family in question.30 Situations where 
courts have granted ‘sole parental responsibility’ to one parent include where a father had been 
violent prior to separation, was considered unreliable, failed to cooperate regarding the children 
and undermined the children’s relationship with their mother.31 Another example was where a 
mother abused alcohol and drugs and the court held that ‘it would simply be dangerous for the 
child for the mother to be left in charge’.32 An extreme instance of where the court has ordered 
‘sole parental responsibility’ was where the father was seeking that his seven-year-old son visit 
him in prison, the father having been incarcerated for sexually abusing his daughters from a 
previous relationship.33

It should be noted that, prior to the recent amendments to the Family Law Act, there were 
amendments made in 2006 that significantly impacted on the court’s approach to parenting 
decisions.34 Recent research has revealed that some of the terminology that was inserted into 
the legislation in 2006 has been misinterpreted in the general community. The most common 
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misconception has been to assume that there is a presumption of equal time in the Act.35 As 
we have seen above, when we described the multiple steps that the court must work through, 
the presumption is actually of ‘equal shared parental responsibility’, it relates to how parents 
share decision-making and only applies if in children’s best interests and appropriate in the 
circumstances. If the presumption applies, courts are then required to consider s 65DAA and its 
resultant ‘time triggers’.

We will now go on to discuss the concept of ‘parental responsibility’ in more detail as it is 
relevant to educators in a number of different practical contexts.

iii  thE coNcEpt of parENtal rEspoNsiBility

The term ‘parental responsibility’ is defined in s 61B of the Family Law Act as ‘all the 
duties, powers, responsibilities and authority which, by law, that parents have in relation to their 
children’. The case law has explained this concept more clearly in the context of ‘decision-
making’ by parents, covering both:

1. Day to day decision-making: such as what children will eat, what they will wear, the amount 
of time they spend on homework and what time they will go to bed; and

2. Long-term decision-making: such as what school children should attend, what religion, if 
any, they should brought up in, what surname they are known by and medical and related 
decisions, such as whether they should have orthodontic treatment or elective surgery.36

There are two different scenarios that schools may commonly encounter. The first is where 
there are no family court orders in place and the second is where there are court orders that 
expressly provide for the allocation of parental responsibility between parents.

A  Parental Responsibility: Where There Are Court Orders
Where there are family court orders they will generally expressly set out what the situation 

is regarding ‘parental responsibility’. In most cases parents will have ‘equal shared parental 
responsibility’ and will be entitled to all forms of information from schools and to access school 
reports, school newsletters, photograph order forms, excursion notes and invitations to functions 
and to parent-teacher interviews.37 

For long-term decision-making, there are specific obligations on parents with orders for 
equal shared parental responsibility to consult each other and make a ‘genuine effort’ to reach 
agreement.38 An example of a long-term decision that parents are required to consult about is 
in relation to what school children their children will attend. However, for practical purposes, 
the parent caring for the children at the time is permitted to make what are termed ‘day to day 
decisions’, such as what children will eat, what clothes they will wear and how they spend their 
time. 

An example of court orders in relation to parental responsibility is as follows:

That except as otherwise stated, the Father and the Mother are to have equal shared 
parental responsibility for the major long term issues of the children. 
That the parents are to consult with each other about decisions to be made in the exercise 
of their equal shared parental responsibility and shall make a genuine effort to come to 
a joint decision. They are not, however, required to consult with each other about the 
daily care of the children. The types of decisions about which parents are required to 
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inform and consult include but are not limited to changing the name of a child; relocating 
the residence of the child so that existing parenting arrangement become impracticable; 
changing the school of a child and a significant medical intervention for a child. 
That the parents authorise the schools or day care centres attended by the children to 
give each parent information about the children’s educational progress and other related 
activities and supply them with copies of reports, photographs, certificates and awards 
obtained by the children (at that parent’s cost). 

In some limited cases courts will order that one parent have ‘sole parental responsibility’. As 
we outlined above, such an order is only made when a family court has real concerns about the 
ability of parents to communicate and as to the safety and welfare of children. In such cases only 
the parent with ‘sole parental responsibility’ is entitled to receive information from the school 
and to make educational decisions, unless there are specific provisions in the order that provide 
otherwise.

B  Parental Responsibility: Where There Are No Court Orders
In many separated families there will not be any family court orders. This will usually be 

because parents have been able to reach their own oral agreements about arrangements for their 
children. 

In such circumstances, under s 61C of the Family Law Act, both parents are considered 
to have ‘parental responsibility’ in relation to their children. This means that both parents are 
entitled to make decisions about their children, both day-to-day and long-term. For day-to-day 
decisions, the parent with the children will make the necessary decisions as they arise. Both 
parents are entitled to information and correspondence from the school and to make decisions 
about the education facilities that their children attend. 39 

However, in practice this can be a difficult area. In some cases one parent will not have 
maintained contact with children and, of their own volition, will not be participating in their 
lives. In these instances, the parent with the children will, in practice, be solely responsible for 
decision-making. 

In other families, one parent’s attempts to spend time with children may have been 
intentionally thwarted by the other parent. The parent with primary care of the children may 
not allow the other parent input into decision-making, although under the Family Law Act both 
parents are entitled to participate. In this type of situation the parent seeking input into decision-
making can take the case to court either to make an initial application or to enforce existing 
orders, if they are being breached.40 

It is important for schools to obtain copies of formal orders or agreements that record 
parenting arrangements. There are formal orders made by Family Courts or Federal Magistrates 
Courts and there are two types of agreements, Consent Orders and Parenting Plans, and in the 
next section we will explain the differences between these agreements.

iV  whEN parENts rEach agrEEmENt: parENtiNg plaNs aNd coNsENt ordErs

When parents are able to make amicable arrangements, there is no need for them to express 
them in writing or to seek court orders, their agreement can remain as an oral agreement. However, 
many parents may wish to obtain a written record of their agreement and this can be contained in 
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the form of a Parenting Plan or Consent Order. If parents are in dispute and file court proceedings 
but then come to an agreement, they can also at this stage enter into a Consent Order.

A Parenting Plan is a written record of the agreement and a copy is kept by each parent. 
However, a Parenting Plan is not filed in a family court.41 The Plan is therefore not legally 
enforceable, however, judicial officers can have regard to its terms, if arrangements break down 
in the future and court proceedings are instigated.42 Generally Parenting Plans are entered into by 
parents on good terms wanting to maintain a written record of their arrangements.

In contrast, a Consent Order is a written record of an agreement that is filed in court. Once 
approved it issues from the court as a formal court order and is legally enforceable.43 An approved 
Consent Order will have the court seal stamped on it. If a parent breaches the terms of a Consent 
Order, the other parent can take the matter back to court. 

Having explained some of the key concepts in relation to parenting arrangements and 
agreements we will now go on to look at the social science and other evidence that family courts 
can consider when making decisions relating to children.

V  family rEports, childrEN’s ViEws aNd iNdEpENdENt childrEN’s lawyErs

Family reports are common forms of social science evidence used by family courts in 
parenting cases. The report is prepared by a family consultant, who will generally be a social 
worker or psychologist. The family report assists the court by providing information, independent 
of the parties, and relevant to the primary and additional considerations in s 60CC of the Family 
Law Act and the issues in dispute, to assist in making orders that promote the best interests of 
children. 

In Australia the way in which children’s views are put before the court is generally via a 
family report.44 The family report writer will ascertain the children’s views, if possible. However, 
children cannot be forced to express views where they do not wish to do so.45 In some cases it will 
be inappropriate for a family report writer to seek a child’s views, for example, where a child is 
very young or where the child does not wish to take sides in the parental dispute.

Where an independent children’s lawyer (ICL) has been appointed, being a lawyer to 
represent the children’s interests, he or she will generally seek an order for a family report. An 
ICL does not act directly on children’s instructions; he or she gathers all relevant information to 
assist the court.46 The practice of ICLs varies around Australia. In some jurisdictions they meet 
with children, in others some ICLs do not and rely on the family report writer to have direct 
contact with the children.

Other types of evidence that the ICL may gather include educational evidence, such as 
information from teachers (we will provide some guidance for educators who have been 
subpoenaed to give evidence in the last section of this article) and evidence from any other 
relevant experts, such as psychologists, counsellors and speech or occupational therapists who 
have treated the child. Where a child has been subjected to abuse or where there are allegations 
of violence or neglect, such expert evidence will be vital to the court making a fully informed 
decision. 

Issues of violence and child abuse are unfortunately prevalent in family court disputes 
between parents. In the next sections of this article we will turn to briefly examine the State and 
Territory based law in relation to domestic violence and child protection.
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Vi  domEstic ViolENcE ordErs

Unfortunately domestic violence is an issue for a growing number of Australian families. 
In 2009 the Australian Institute of Family Studies (AIFS) reported on data from a longitudinal 
survey of separated families that showed that nearly two-thirds of the mothers and just over half 
of the fathers surveyed reported that their partners had either emotionally abused or physically 
hurt them. Mothers were more likely than fathers to report that their partner had physically injured 
them.47 Violence may also be inflicted on children and the recent amendments to the Family Law 
Act, referred to above, now guide judicial officers to prioritise protection from harm and abuse 
when making decisions in parenting cases.48

Family violence is an important issue that can be taken into account when courts are 
making decisions in parenting cases.49 It is also a separate issue that can be dealt with in State or 
Territory courts and in this context is often referred to as ‘domestic violence’.50 The Queensland 
domestic violence legislation has recently been significantly amended to afford better protection 
to victims of domestic violence and their children.51 When violence occurs within either intact or 
separated families, the aggrieved person can apply for what in Queensland is termed a ‘protection 
order’.52 Other States use different terminology, for example, in New South Wales it is termed 
an ‘apprehended domestic violence order’.53 In Queensland, if the violence has been perpetrated 
on a child or young person, he or she can apply for a protection order against a parent and visa 
versa, a parent can apply for an order against a young person.54 Police can also take out orders for 
an aggrieved person, for example, where they have been called to the home to assist the victim 
when violence has occurred. The order is a civil, not a criminal order, but if it is breached and the 
court is satisfied that the breach occurred, it becomes a criminal matter and the penalty imposed 
can include imprisonment.55

In some jurisdictions such as in Queensland, a child may also be a ‘Named Person’ and 
included in a Protection Order.56 This can occur when the victim or Police applied for the child to 
be included on the order as he or she had been harmed, threatened with harm or exposed to risk. 
The recent amendments also require the court to consider if this is necessary where it is hearing 
an application for domestic violence.57 Under the legislation, ‘domestic violence’ has a very wide 
meaning including being physically or sexually abusive, emotionally or psychologically abusive 
or threatening behaviour.58 

When children are included in orders as ‘Named Persons’ the court will order the respondent 
must be of good behaviour towards the child, not commit domestic violence against the child and 
must not expose the child to domestic violence.59 Domestic violence orders can provide that they 
are subject to family court parenting orders. This means that, if parents are seeking to negotiate 
about parenting arrangements, they can enter into arrangements for the aggrieved person to spend 
time with the child, provided that the child will be safe. In some cases the aggrieved may only 
be permitted to spend time with a child if that time is adequately supervised. In extreme cases, 
the court may also impose further conditions in the domestic violence order, such as that the 
respondent is not to come within a certain distance from the child.60 In these cases the aggrieved 
would not be able to, for example, visit the child at school, unless the domestic violence order is 
amended by a court or overridden by a subsequent family court order.

Schools should request that parents supply them with copies of any domestic violence orders. 
The terms of such orders should be strictly complied with, in particular, where there is a risk of 
harm or intimidation to the child. In jurisdictions where children can be ‘Named Persons’, the 
State Police and the aggrieved parent should be called immediately in the event that the terms of 
an order are breached and the child is perceived to be at risk. 
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It is advisable that the management of domestic violence orders affecting children is raised 
during school staff meetings so that all staff are made aware of the circumstances and can manage 
both the playground and classroom environments in ways consistent with the terms of the Orders. 

Vii  child protEctioN ordErs

Educators need to be aware that some children at their schools may be the subject of orders 
made under the relevant child protection legislation for their respective State or Territory. 
Terminology differs around Australia and, to provide examples, we will discuss the current 
situation in Queensland. Orders are made by Children’s Courts under the Child Protection 
Act 1999 (Qld) and they place children under the supervision or care of the Department of 
Communities, Child Safety and Disability Services (Child Safety Services) [‘the Department’].61 
Such orders are designed to protect a child from ‘harm’ which is described as ‘any detrimental 
effect of a significant nature on the child’s physical, psychological or emotional wellbeing’. Such 
harm can be caused by ‘physical, psychological or emotional abuse or neglect’ or ‘sexual abuse 
or exploitation’.62

Where a child is placed under the supervision of the Department, in Queensland the court 
order is known as an ‘Intervention with Parental Agreement Order’.63 Such an order means that 
a child remains in the care of his or her parents, but under the supervision of the Department. 
Parents work with the Department on certain issues that need to be addressed, such as the child’s 
regular attendance at school, supervision of the child at home or attending to the child’s particular 
health needs.

A child is placed in the care of the Department when the court assesses that there is no parent 
ready, willing and able to care for the child. In such a case the child will be placed with a foster 
family or, if there is a relative who is approved of by the Department, then in that relative’s care 
(this person is referred to as a ‘relative carer’). Instances where this may occur include where one 
or both parents have ongoing drug issues or severe mental illness. Another example is where a 
child has been physically or sexually abused in the home environment and is assessed to be ‘at 
risk’ if he or she remains in the care of a parent or parents.

When the Department takes over the care of a child the court may make one of the following 
orders: 

•  A custody order which authorises the Department to make day to day decisions for the child. 
The parents retain the right to make guardianship decisions (for example, what school the 
will child attend and whether he or she will undergo certain medical treatment). Custody 
orders can be made for any period of time up to a maximum of two years; or 

•  A guardianship order which authorises the Department to make all decisions concerning the 
child. Guardianship orders run until the child reaches eighteen years of age. 64 

In both of these cases the child leaves the parents’ home and lives with a foster carer. 
The details of any child protection orders for children should be kept on their school records. 

Educators need to understand the implications of such orders. For example, the order could 
stipulate the amount of contact that a parent is permitted to have with a child. In some instances, 
an order will require that a parent or parents can only have supervised contact with a child. In 
such cases, if a parent attends at the school and requests to see the child, the appropriate staff 
member at the relevant government department should be contacted immediately. The school 
should not allow the parent to have contact with the child at the school grounds if the child 



donna cooPer, kylIe PerkIns & gary couPer32

protection order provides for only supervised time or for contact time between a child and parent 
to occur at another location. 

It is important that child protection orders are strictly adhered to so that the safety of children 
is not compromised. We would recommend that school authorities be proactive in this area and 
request that the relevant Government Department in their State or Territory provide them with 
copies of all relevant child protection orders for children attending their school.

Viii  BEst practicE approachEs to commoN scENarios that arisE

In the final section of this article we will highlight some issues that arise in practice in 
schools. We will provide guidance as to what we regard are best-practice approaches which, in 
our view, will promote the underlying premise of the Family Law Act, that decisions should be 
made in the best interests of children.

A  What Issues to Consider About Court Orders
Schools often find themselves having to read and interpret court orders. The most important 

point to note is that, when in doubt, contact the lawyers outlined on the order. They can assist 
you with the correct interpretation of the terms of orders and how they should operate in practice.

When looking at court orders the following are some questions that educators may want to 
determine:

•  What court have the orders been made in, for example, a family court such as the Family 
Court of Australia or the Federal Magistrates Court of Australia. Or have the orders been 
made in a State Court, such as in a Magistrates Court, Children’s Court or Local or County 
Court?

•  Have the orders been approved by the court, that is, do they have the court seal on them? If 
they do, they will be stamped by the relevant court. If the order has not been stamped and 
the parent in question is of the view that the order is an official court order, the parent should 
be asked to obtain a stamped ‘sealed copy’ of the order from the court.

•  Is there an order for parental responsibility? If so, is the order for ‘equal shared parental 
responsibility’ or for ‘sole parental responsibility’? If the order is for sole parental 
responsibility, which parent has ‘sole parental responsibility’? If the order is silent in relation 
to parental responsibility, this may mean that it is assumed that parents will have equal shared 
parental responsibility, however, the school would have to check this with the relevant legal 
practitioners.

•  What does the order provide for in relation to the children’s living arrangements and the time 
that they will spend with parents and any significant others, such as grandparents?

•  Is the changeover between parents going to happen at the school? If so, do any arrangements 
need to be put in place and what staff need to know about these details, for example, relevant 
teachers?

•  Does one parent have to authorise the school to do anything, for example, to send newsletters 
and school reports to the other parent?

•  What staff at the school need to know about the contents of these orders?
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B  Guidance When Subpoenaed to Give Evidence in a Family Court
Family lawyers only subpoena educators and Department of Education documents when 

it is considered absolutely necessary. Such evidence will be relevant in assisting the court to 
consider the primary and additional considerations and to arrive at a decision in the child’s best 
interests. In a court system where judicial officers are often faced with starkly contrasting factual 
accounts from parents, teachers can often provide valuable independent evidence about children. 
Their evidence is particularly important where there are issues concerning the learning needs of 
children and concerns about child abuse, neglect or family violence.

The types of issues that educational evidence can assist the court with include:

•  Whether the court should permit a parent to move a child to another location to live:
◦ How the child would cope with change, for example, a change of primary carer, a 

change to another location and a different school; and
◦  Whether the child has any particular educational needs and whether the current school 

has specific programs to address with these particular needs and whether any proposed 
school will have such programs available; 

•  Information relating to the capacity of parents to care for children and whether educators 
have any knowledge of parents leaving children unsupervised, or not caring for children in 
an adequate manner:
◦  Where there are allegations of parental drug use; and
◦  Where there are allegations of psychiatric problems.

•  The safety of children in a parent’s care and whether they are being sent to school, whether 
they arrive on time and whether there is any evidence of neglect or physical or sexual abuse:
◦  Whether the child is being sent to school;
◦  Whether there is any evidence that the child is being neglected by a parent; and
◦  Whether there is any evidence that the child is at risk of physical or sexual abuse.

The types of information that may be relevant and that can be obtained from subpoenaing 
files and/or subpoenaing the attendance of educators, such as teachers, to give evidence in court, 
include details of children’s:

•  enrolment applications and associated information;
•  school records cards, including discipline records;
•  rolls and attendance records at school, periods of attendance, whether there have been any 

explained and unexplained absences and what they have been due to, for example, illness, 
suspension from school or periods of time-out;

•  copies of notes to and from parents, including emails and file notes of telephone calls to and 
from parents;

•  health and whether children have suffered from any illnesses and if so, relevant details;
•  file notes, including teacher observations and assessment notes;
•  progress reports and work samples;
•  particular learning problems, if relevant, including copies of school reports and copies of the 

results of any other specific testing, eg, literacy and numeracy results;
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•  physical presentation, general demeanour and behaviour whilst at school and whether there 
have been any concerns, or children have exhibited any unusual behaviour;

•  relationship to their peers;
•  counselling records;
•  use of specialist assistance or the school guidance officer and if so, details of such assistance 

and the reason/s for referral;
•  parents and any dealings the school may have had with them, interaction between parents 

and teachers, details of parental involvement at school and in the classroom; 
•  financial data (eg, payment of fees, excursions etc);
•  previous court orders that may be on the child’s file; and

•  teacher’s perceptions of the likely effect of a change of school on the child.65

When giving evidence in court the most important consideration for educators appearing as 
witnesses is that they should only report on what they were able to directly observe themselves in 
relation to the case. Otherwise the evidence may be considered ‘hearsay’ and not admissible in the 
court proceedings.66 This means that teachers can report on what they have directly observed or 
what they themselves have recorded. For example, if they have directly observed the appearance 
of children, whether they arrived at school on time and how they performed in the classroom. 
Speculation as to why events may have occurred, for example, why a child was repeatedly late 
for school, are not matters which fall within the teacher’s direct knowledge, unless he or she has 
had specific conversations with the child or parent about the particular issue. 

C  Where One Parent Comes to the School to Collect a Child Unexpectedly
Perhaps the most commonly asked question by educators is about the approach that should 

be adopted where parents are separated and one parent comes to the school to collect the child 
on a day or time that is out of the ordinary. This is particularly concerning where the teacher has 
only ever met one parent but, on the particular day in question, the ‘absent’ parent arrives at the 
school demanding to collect the child. 

In such a scenario, strictly speaking, and where there are no court orders in place, both parents 
have parental responsibility rights and are entitled to make decisions for their child. However, 
if a child is settled at school it could be a major upheaval to be removed by an ‘absent parent’, 
particularly if then transported to another location and enrolled at a different school. 

Our recommended approach would be for the school to first check whether there are any 
court orders that authorise the parent’s collection of the child from the school. If there are no such 
court orders, he or she should be asked to leave the school grounds and to obtain permission for 
the removal from the other parent, or if that is not forthcoming, legal permission for such action. 
We would also recommend that the school should contact the other parent immediately to advise 
of what is happening. 

If the absent parent is seeking to remove the child from the other parent’s care due to concerns 
about the safety or wellbeing of the child, he or she should be able to seek legal assistance to 
obtain court orders authorising the child’s living arrangements to be changed.

Another type of scenario is where both parents are regularly spending time with a child but 
one parent arrives on a day or time that is unusual and out of the ordinary. Our recommended 
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course of action in this case would be to contact the other parent to clarify whether he or she 
consents to the child leaving with the parent in question. If such permission is not obtained, we 
would suggest that the parent in question not be permitted to remove the child.

D  Shared Care Arrangements Where One Parent Is Not Supporting the 
Care Arrangement

An unfortunate result of the ‘time-triggers’ inserted into the Family Law Act has been that 
some children have been placed in shared parenting arrangements where they are not appropriate 
for the particular family situation, for example, where children are very young, where there is 
high conflict between parents or issues of child abuse or family violence.67 Some families have 
also been ordered into shared parenting arrangements by courts where one or both parents do not 
support the arrangement. This can lead to unfortunate situations arising for children in relation 
to their schooling. 

The types of examples that we have encountered with our clients include a child leaving his or 
her homework, school books or items of clothing (such as swimmers to participate in a swimming 
carnival) at one parent’s house. The parent in question then refuses to return these items, even 
though the child needs them, as the request comes in the week that the child is residing with the 
other parent. In such situations educators may want to highlight to parents the negative impact 
that their behaviour may have on their child (particularly if the child cannot participate in school 
events) and how it may affect his or her enjoyment of and performance at school.

Whilst educators cannot themselves be responsible for the flow of communication between 
parents, they should remain mindful that children in shared parenting households may live in two 
distinct households. It can assist, where both parents are responsible for decisions relating to their 
children, if important information is addressed to the attention of both households. 

E  Where One Parent Wants to Volunteer at the School but Other Parent Objects
Another issue we have encountered is where one parent is seeking to volunteer at the school 

on a weekly or otherwise regular basis, however, the other parent objects to them being at the 
school during ‘their weeks’. In our view this is an example of a ‘parental rights’ interpretation of 
a parenting order and is not the way in which it was envisaged that the provisions of the Family 
Law Act should be construed. Provided parents are using their time at school for the right reasons, 
for example, volunteering to assist with reading, coaching a sport or working in the tuckshop, we 
see no reason for them to be prevented from attending on a weekly basis, even though they may 
be in a week-about parenting arrangement. 

Children inevitably benefit from the support of both parents in their schooling. If parental 
participation at the child’s school is a positive and rewarding experience for the child, then it 
inevitably addresses the best interests test enunciated in the Family Law Act.

F  Where a Parent Enrols the Child at a School Without the Other Parent’s Consent
Since the 2006 amendments to the Family Law Act, parents have a fundamental obligation to 

consult with each other in respect of significant issues pertaining to their children where there is 
an order for equal shared parental responsibility.

One such issue that often arises in practice is in relation to children’s enrolment in schooling 
as parenting orders may or may not provide for a child to attend a specific school. In the absence 
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of any specific provision, parents should be guided by the ‘consultation’ requirement in the 
Family Law Act.

A change in schooling, without both parents’ consent, can often have a significant impact 
on the ongoing care arrangements for children. This is particularly the case where a new school 
is a significant distance away from where the other parent resides. Where the parenting order or 
parenting plan provides that children spend equal or significant and substantial time with their 
parents, relocation to another school can seriously compromise the ongoing workability of the 
order or agreement.

Schools are often not privy to many issues in dispute between separating parents. When 
faced with one parent seeking to enrol a child in a school, it is recommended that a cautious 
approach be adopted. Both parents should be contacted to confirm the enrolment, if possible. 
The school should also request any relevant documents setting out the care arrangements for the 
child. School administrators should remain mindful that, in the event of a parenting dispute, the 
interactions between a school and the parent or parents may be brought up in the course of court 
proceedings. 

iX  coNclusioN

As we have seen, an increasing number of Australian children are living in circumstances 
where family law issues may arise. Consequently it is important that educators have an awareness 
of the areas of family law that can impact on children in their care and of the particular areas 
where children may be at risk. Schools need to have clear policies in place so that all staff 
are aware of orders and agreements concerning children in their care, including family court 
parenting orders and State and Territory based domestic violence and child protection orders, and 
of the best approach to take should issues arise. We would encourage schools to take a proactive 
approach to ensure that they are in possession of all relevant family law information in relation 
to their children. We would also encourage them to take a child-focused approach to ensure that 
children’s best interests are promoted, even in the face of parents in high conflict. When in doubt, 
educators should consult family lawyers about how to correctly interpret court orders or how they 
should operate in practice. This is clearly an area where educators and family lawyers can work 
together to ensure the safety and wellbeing of children in our community.

Keywords: family law; parenting law; schools and family law; educators and family law.
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